
 
 
 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
---------------------------------------------------------------------x 
 
JENNIFER E. MERCADO, 
 
     Plaintiff, 
 
   - against - 
 
DR. GABRIELA ANA OLARU and GABRIELA 
OLARU, OB-GYN, P.C., 
 
     Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
Index No. _____/2013 
 
 
SUMMONS 
 

---------------------------------------------------------------------x 

To the above named Defendants: 

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to 

serve a copy of your answer, or, if the complaint is not served with this summons, to serve a 

notice of appearance, on plaintiff’s attorneys within 20 days after the service of this summons, 

exclusive of the day of service (or within 30 days after the service is complete if this summons is 

not personally delivered to you within the State of New York); and in case of your failure to 

appear or answer, judgment will be taken against you by default for the relief demanded in the 

complaint. 

The basis of the venue designated is, pursuant to CPLR § 503, that defendant 

Gabriela Olaru, OB-GYN, P.C.’s principal office is located in New York County. 
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Dated:   New York, New York 
  November 4, 2013 

FRIEDMAN KAPLAN SEILER & ADELMAN LLP  
 
___/s/ Katherine L. Pringle  ______________________ 
Katherine L. Pringle, Of Counsel (kpringle@fklaw.com) 
Pearline M. Hong, Of Counsel (phong@fklaw.com)                                                                        
Jennifer A. Mustes, Of Counsel (jmustes@fklaw.com) 
7 Times Square, 28th Floor 
New York, NY 10036 
(212) 833-1100 

-and- 
 
THE LEGAL AID SOCIETY 
Steven Banks, Attorney-in-Chief (SBanks@legal-aid.org) 
Adriene Holder, Attorney-in-Charge, Civil Practice 
(AHolder@legal-aid.org) 
Karen Cacace, Supervising Attorney, Employment Law Unit 
(KCacace@legal-aid.org) 
Katherine Greenberg, Of Counsel 
(KGreenberg@legal-aid.org) 
199 Water Street, 3rd Floor 
New York, NY 10038 
(212) 577-3363 
 
Attorneys for Jennifer E. Mercado 

 

TO: 

Dr. Gabriela Ana Olaru 
328 East 75th Street 
New York, NY 10021 
 
Gabriela Olaru, OB-GYN, P.C. 
328 East 75th Street 
New York, NY 10021



 
 
 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
---------------------------------------------------------------------x 
 
JENNIFER E. MERCADO, 
 
     Plaintiff, 
 
   - against - 
 
DR. GABRIELA ANA OLARU and GABRIELA 
OLARU, OB-GYN, P.C., 
 
     Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
Index No. _____/2013 
 
 
COMPLAINT  
 
 
JURY TRIAL DEMANDED 
 

---------------------------------------------------------------------x 

Jennifer E. Mercado (“Ms. Mercado” or “Plaintiff”), by and through her 

attorneys, The Legal Aid Society and Friedman Kaplan Seiler & Adelman LLP, for her 

Complaint against Defendants Gabriela Olaru, OB-GYN, P.C. (“Olaru P.C.”) and Dr. Gabriela 

Ana Olaru (“Dr. Olaru”), alleges upon knowledge as to her own actions and otherwise upon 

information and belief, as follows: 

NATURE OF THE ACTION 

1. Ms. Mercado brings this action to recover damages caused by Defendants 

as a result of their violations of the New York State Human Rights Law, Executive Law § 290 et 

seq. (hereinafter “NYSHRL”) and the New York City Human Rights Law, N.Y.C. Admin. Code 

§ 8-101 et seq. (hereinafter “NYCHRL”), by terminating Ms. Mercado’s employment because of 

her pregnancy.  

2. Ms. Mercado worked for Olaru P.C. and Dr. Olaru as a Medical Assistant 

from March of 2011 until she was fired in September of 2011.   

3. Ms. Mercado found out that she was pregnant in or around April of 2011 

and informed her employer shortly thereafter.  Soon after Ms. Mercado began attending 
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occasional prenatal appointments, Dr. Olaru began harassing her by expressing frustration and 

annoyance at Ms. Mercado’s late arrival to work after the appointments, even though Ms. 

Mercado always gave her employer advance notice of all appointments and, if necessary, stayed 

at the office late on days on which she attended prenatal appointments in order to complete her 

job responsibilities.  Fearful that going to the appointments would cost her her job, Ms. Mercado 

even skipped prenatal appointments.  Despite Ms. Mercado’s efforts to minimize any disruption 

to her employer as a result of her pregnancy, Defendants fired her for missing work after she 

called Olaru P.C. and reported that she was at the hospital in labor.    

4. Ms. Mercado brings this action to recover damages caused by Defendants’ 

unlawful conduct, including compensation for her lost wages and emotional distress, punitive 

damages, attorneys’ fees, and costs.  

PARTIES 

5. Plaintiff JENNIFER E. MERCADO was at all times relevant herein a 

domiciliary of the State of New York residing in Bronx County. 

6. From approximately March 18, 2011 through September 22, 2011, Ms. 

Mercado was employed by defendants Olaru P.C. and Dr. Olaru in the County, City and State of 

New York.  

7. At all times referred to herein, until her termination, Ms. Mercado was an 

“employee” within the meaning of the NYSHRL and the NYCHRL. 

8. Upon information and belief, defendant GABRIELA OLARU, OB-GYN, 

P.C. is a professional corporation organized under the laws of New York, with its principal office 

at 328 East 75th Street, New York, NY 10021. 

9. At all times relevant herein, Olaru P.C. operated a medical practice 

specializing in obstetrics and gynecology.  
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10. Upon information and belief, at all times relevant herein, Olaru P.C. was 

an “employer” of Ms. Mercado within the meaning of § 292(5) of the NYSHRL and § 8-102(5) 

of the NYCHRL. 

11. Upon information and belief, at all times relevant herein, defendant 

GABRIELA ANA OLARU was a director and/or officer of Olaru P.C. and a citizen of the state 

of New York.  

12. Upon information and belief, at all times relevant herein, Dr. Olaru was an 

“employer” of Ms. Mercado within the meaning of § 292(5) of the NYSHRL and § 8-102(5) of 

the NYCHRL. 

JURISDICTION AND VENUE 

13. The Court has personal jurisdiction over Defendant Olaru P.C. pursuant to 

CPLR § 301 and/or CPLR § 302 because it is located in and regularly does business in New 

York.  

14. The Court has personal jurisdiction over Defendant Dr. Olaru pursuant to 

CPLR § 301 and/or CPLR § 302 because she is located in and regularly does business in New 

York and because she owns, uses and/or possesses real property within New York.  

15. Venue is proper in this County pursuant to CPLR § 503 because Olaru 

P.C.’s principal office is located in this County.  

FACTUAL BACKGROUND 

Ms. Mercado’s Employment Qualifications and Responsibilities 

16. On or about March 18, 2011, Ms. Mercado began working as a Medical 

Assistant at Olaru P.C., an obstetrics and gynecology practice in Manhattan. 

17. At all relevant times, Olaru P.C. employed more than four persons, 

including a receptionist, an office manager, a sonogram technician, and at least three medical 
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assistants.  Dr. Maiquel Carrasco (“Dr. Carrasco” and, with Dr. Olaru, “the Doctors”), another 

obstetrician/gynecologist and Dr. Olaru’s husband, also practiced at Olaru P.C. 

18. As a Medical Assistant, Ms. Mercado’s responsibilities included, but were 

not limited to, measuring patients’ height and weight, collecting medical samples from patients, 

and giving patients injections.   

19. Ms. Mercado was also present when the Doctors examined patients, and 

she assisted the Doctors with those examinations.  Dr. Olaru or Dr. Carrasco instructed Ms. 

Mercado on the tasks necessary to assist them during examinations.   

20. In her role as a Medical Assistant, Ms. Mercado was also responsible for 

assisting with administrative duties including filing documents, filling out paperwork, and 

answering phones when she was not assisting with patient visits.  

21. At the commencement of Ms. Mercado’s employment with Olaru P.C., 

Ms. Mercado was fully qualified for her position as a Medical Assistant as evidenced by, among 

other things, her successful completion of a training program and passage of a New York state 

examination in 2008 culminating in the award of a Medical Assistant certificate in 2009, as well 

as her prior employment experience as a Medical Assistant.  

22. In or around May 2011, Ms. Mercado was given the additional 

responsibility of performing all of the insurance verification work for Olaru P.C. after Marilyn 

Flores (“Ms. Flores”), a Medical Assistant whose only job responsibility was to perform 

insurance verification work, began her maternity leave.    

23. Performing insurance verification work included, but was not limited to, 

contacting the patient’s insurance company online or by phone to verify that a patient with an 



5 
 

appointment the next day still had valid insurance and determining any co-payment required by 

the patient’s insurance carrier.  

24. At the commencement of Ms. Mercado’s employment with Olaru P.C., 

Ms. Mercado was fully qualified to perform insurance verifications as evidenced by, among 

other things, the instruction she received during her training program, as well as her experience 

performing insurance verifications for previous employers.  

25. Ms. Mercado fully and effectively performed her responsibilities at Olaru 

P.C. at all times.  

26. At no time during Ms. Mercado’s tenure at Olaru P.C. did the Doctors or 

Olaru P.C.’s office manager, Cheryl Byone (“Ms. Byone”), criticize or express concern about the 

quality of Ms. Mercado’s work or her ability to handle the tasks for which she was responsible. 

27. Dr. Olaru sometimes convened group meetings of employees to discuss 

employee performance.  At these meetings, she never made any comments indicating that she 

believed Ms. Mercado performed her job responsibilities poorly, or that she otherwise had any 

concerns or criticisms about the quality of Ms. Mercado’s performance. 

28. Ms. Mercado’s regular work hours were from 7:45 a.m. to between 6:00 

and 7:00 p.m. Monday through Friday.  However, Ms. Mercado was sometimes required to stay 

alone at Olaru P.C. as late as 10:00 p.m. in order to complete her Medical Assistant and 

insurance verification responsibilities.  Ms. Mercado also occasionally performed administrative 

tasks for a few hours on Saturdays. 

29. When Ms. Mercado was hired by Olaru P.C., she earned $13 per hour 

without any benefits.  In particular, Olaru P.C. did not provide health insurance to Ms. Mercado.  
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Ms. Mercado Informs Defendants of Her Pregnancy 

30. In or around April 2011, Ms. Mercado learned that she was pregnant.     

31. Soon after learning that she was pregnant, Ms. Mercado informed Ms. 

Byone of her pregnancy. 

32. Later that day, Ms. Mercado informed Dr. Olaru that she was pregnant.  

Dr. Olaru asked her if she wanted to keep the baby, and Ms. Mercado stated that she did.  Dr. 

Olaru also asked Ms. Mercado about her plans for birth control after she delivered the baby, and 

offered Ms. Mercado free birth control samples.  

Defendants Complain About Ms. Mercado’s  
Need to Attend Medically-Necessary Prenatal Appointments 

 
33. In or around June 2011, Ms. Mercado began visiting Union Community 

Health Center (“Union Health”) for prenatal care.   

34. Ms. Mercado chose to visit Union Health for her prenatal appointments 

because she had been treated at the clinic for years, it accepted Medicaid, and it was located near 

her home in the Bronx. 

35. Because prenatal appointments at Union Health were only available on the 

weekdays during business hours, the earliest appointments available to Ms. Mercado were not 

until after 9:00 a.m. 

36. Ms. Mercado’s prenatal appointments at Union Health were scheduled for 

weekday mornings.  Therefore, on the days on which she visited Union Health for prenatal 

appointments, Ms. Mercado arrived to work at Olaru P.C. later than normal.  

37. Upon information and belief, employees at Olaru P.C. other than the 

Doctors were required to provide Ms. Byone with notice of their anticipated absences from, or 
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late arrivals to, work.  The employees were not required to and generally did not discuss such 

scheduling matters with the Doctors.   

38. In advance of each of her prenatal appointments, Ms. Mercado provided 

Ms. Byone with notice of the scheduled appointment and advised her that she would be late to 

work because of the scheduled appointment. 

39. Ms. Mercado generally also reminded Ms. Byone of scheduled prenatal 

appointments the day before each appointment. 

40. In or around July 2011, Ms. Mercado visited Union Health for a prenatal 

appointment.  The day before the appointment, she provided Ms. Byone with notice of the 

appointment and advised Ms. Byone that the appointment would cause her to be late for work. 

41. When Ms. Mercado arrived at Olaru P.C. after this prenatal appointment, 

she provided Ms. Byone with a note from Union Health documenting her prenatal visit to Union 

Health that day. 

42. Later the same day, one of Ms. Mercado’s co-workers informed her that 

Dr. Olaru was upset that Ms. Mercado had been out of the office that morning. 

43. Throughout the remainder of the day, Dr. Olaru repeatedly complained to 

Dr. Carrasco about Ms. Mercado’s tardiness that day, saying in an aggravated voice on multiple 

occasions, “I can’t take this.” 

44. Upon information and belief, as a result of her professional experience Dr. 

Olaru knew that it was important for Ms. Mercado to attend her prenatal appointments. 

45. Ms. Mercado visited Union Health for additional prenatal appointments on 

approximately three separate occasions in or around the summer and fall of 2011.  She provided 
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Ms. Byone with advance notice of each appointment and advised Ms. Byone that the 

appointments would cause her to be late for work. 

46. Upon reporting to work after each of these prenatal appointments, Ms. 

Mercado provided Ms. Byone with a note from Union Health documenting her prenatal visit to 

Union Health that day. 

47. On those days on which she arrived late to work from prenatal 

appointments, Ms. Mercado stayed late if necessary to complete her job responsibilities for the 

day. 

48. When Ms. Mercado reported to work after each of these prenatal 

appointments, Dr. Olaru was visibly upset during the remainder of each day, commenting and 

complaining about Ms. Mercado’s tardiness that day. 

49. Ms. Mercado experienced emotional distress, including anxiety and loss of 

appetite, as a result of Dr. Olaru’s response to Ms. Mercado’s pregnancy and her need to attend 

prenatal appointments. 

50. Based on Dr. Olaru’s behavior on the days on which she visited Union 

Health for prenatal appointments, Ms. Mercado feared that continuing to attend her prenatal 

appointments would further upset Dr. Olaru and result in Dr. Olaru firing her.  Accordingly, Ms. 

Mercado skipped prenatal appointments scheduled at Union Health in or around August through 

September 2011.   

51. The medical staff at Union Health took notice of Ms. Mercado’s missed 

appointments and advised her that it was important to the well-being of her baby that she attend 

her prenatal appointments. 
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Defendants Fire and Replace Ms. Mercado 

52. During the last trimester of her pregnancy, Ms. Mercado discussed with 

Ms. Byone her plan for maternity leave, and the two agreed that Ms. Mercado would go on 

maternity leave for a few weeks, beginning on September 21, 2011—the date that Ms. Mercado 

was due to give birth. 

53. Ms. Mercado did not feel any signs of labor on September 21, 2011 so she 

reported to Olaru P.C. for work that day and performed her usual responsibilities. 

54. Early in the morning on September 22, 2011, Ms. Mercado experienced 

severe pain from contractions and went to the Emergency Department at Weiler Hospital, in the 

Bronx, to receive medical treatment. 

55. While at the hospital on September 22, 2011, Ms. Mercado called Olaru 

P.C. before 8:30 a.m. and left a voice message on Olaru P.C.’s answering machine.  In her 

message, Ms. Mercado stated that she was experiencing pain from labor contractions and would 

not be able to go to work that day. 

56. At or around 10:30 a.m. on September 22, 2011, Ms. Mercado again 

called Olaru P.C. and spoke with Ms. Byone.   

57. Ms. Mercado told Ms. Byone that she was in the hospital and was 

experiencing labor contractions.   

58. Ms. Byone responded that Olaru P.C. “can’t take it anymore” and was 

terminating Ms. Mercado’s employment. 

59. During the phone call with Ms. Mercado on September 22, 2011, Ms. 

Byone offered no reason for Defendants’ termination of Ms. Mercado’s employment other than 

her statement that Olaru P.C. “can’t take it anymore.” 
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60. Upon information and belief, that same day, September 22, 2011, 

Defendants also fired Ms. Flores, who had returned from maternity leave in or around the 

summer of 2011. 

61. Upon information and belief, the decision to fire Ms. Mercado was made 

by Dr. Olaru.  

62. On September 25, 2011, Ms. Mercado delivered her baby by cesarean 

section.  

63. Upon information and belief, two to four weeks after Ms. Mercado was 

terminated, Defendants hired two new employees. 

64. Upon information and belief, the two new employees were hired to replace 

Ms. Mercado and Ms. Flores and assumed the job duties for which they had been responsible. 

65. Upon information and belief, at the time they were hired, neither of the 

employees who replaced Ms. Mercado and Ms. Flores was pregnant and neither had an infant 

child. 

COUNT I 
Discrimination Based on Pregnancy  
New York State Human Rights Law  

(N.Y. Exec. L. § 296(1)(a)) 

66. Ms. Mercado repeats and realleges the allegations in paragraphs 1 through 

65 of this Complaint as if fully set forth herein. 

67. At all times during her employment at Olaru P.C., Ms. Mercado was fully 

qualified for, and met or exceeded the performance requirements and expectations for, all aspects 

of her position.  

68. Defendants terminated Ms. Mercado’s employment on September 22, 

2011, after Ms. Mercado informed them that she was at the hospital in labor. 
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69. Ms. Mercado’s pregnancy was a motivating or substantial reason for 

Defendants’ termination of Ms. Mercado’s employment at Olaru P.C. 

70. Defendants violated the NYSHRL by, among other things,  

discriminatorily terminating Ms. Mercado’s employment because of her pregnancy. 

71. As a direct and proximate consequence of Defendants’ unlawful conduct, 

Ms. Mercado suffered damages, including past and future lost wages, and past and future 

emotional distress. 

COUNT II 
Discrimination Based on Pregnancy  
New York City Human Rights Law  
(N.Y.C. Admin. Code § 8-107(1)(a)) 

72. Ms. Mercado repeats and realleges the allegations in paragraphs 1 through 

71 of this Complaint as if fully set forth herein. 

73. At all times during her employment at Olaru P.C., Ms. Mercado was fully 

qualified for, and met or exceeded the performance requirements and expectations for, all aspects 

of her position.  

74. Defendants terminated Ms. Mercado’s employment on September 22, 

2011, after Ms. Mercado informed her that she was at the hospital in labor. 

75. Ms. Mercado’s pregnancy was a motivating or substantial reason for Dr. 

Olaru’s termination of Ms. Mercado’s employment at Olaru P.C. 

76. Defendants violated the NYCHRL by, among other things, 

discriminatorily terminating Ms. Mercado’s employment because of her pregnancy. 

77. As a direct and proximate consequence of Defendants’ unlawful conduct, 

Ms. Mercado suffered damages, including past and future lost wages, past and future emotional 

distress, and the costs of bringing this action.   
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78. Defendants’ unlawful conduct constitutes a malicious and/or recklessly 

indifferent violation of Ms. Mercado’s rights under the NYCHRL and therefore entitles Ms. 

Mercado to an award of punitive damages. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff demands judgment:  

(1) Declaring that the acts complained of herein constitute violations of the 

New York State Human Rights Law and the New York City Human 

Rights Law; 

(2) Awarding Plaintiff compensatory damages, including for past and future 

lost wages and past and future emotional distress; 

(3) Reinstating Plaintiff to a position comparable to her former position or, in 

lieu of reinstatement, awarding her front pay; 

(4)  Awarding Plaintiff punitive damages; 

(5)  Awarding Plaintiff interest, all costs of this suit, and reasonable attorneys’ 

fees incurred in connection with this action; and  

(6) Awarding Plaintiff such other and further relief as the Court deems to be 

just and equitable. 
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JURY DEMAND  

  Plaintiff hereby demands a trial by jury. 

 

Dated:   New York, New York 
  November 4, 2013 

Respectfully submitted, 
 
FRIEDMAN KAPLAN SEILER & ADELMAN LLP  
 
___/s/ Katherine L. Pringle  ______________________ 
Katherine L. Pringle, Of Counsel (kpringle@fklaw.com) 
Pearline M. Hong, Of Counsel (phong@fklaw.com)                                                                        
Jennifer A. Mustes, Of Counsel (jmustes@fklaw.com) 
7 Times Square, 28th Floor 
New York, NY 10036 
(212) 833-1100 

-and- 
 
THE LEGAL AID SOCIETY 
Steven Banks, Attorney-in-Chief (SBanks@legal-aid.org) 
Adriene Holder, Attorney-in-Charge, Civil Practice 
(AHolder@legal-aid.org) 
Karen Cacace, Supervising Attorney, Employment Law Unit 
(KCacace@legal-aid.org) 
Katherine Greenberg, Of Counsel 
(KGreenberg@legal-aid.org) 
199 Water Street, 3rd Floor 
New York, NY 10038 
(212) 577-3363 
 

Attorneys for Jennifer E. Mercado 


