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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ROBERT ATKINS 

P l a i n t i f f , 

- a g a i n s t -

METRONOME EVENTS, INC. d/b/a 
PROVIDENCE NYC, CLUB CRIMSON NYC, 
ROSSCOMMON AND 226 EAST 5 4 t h STREET 
RESTAURANT, INC., d/b/a LEXICON 

D e f e n d a n t s . 

To above named D e f e n d a n t s : 

YOU ARE HEREBY SUMMONED t o answer t h e c o m p l a i n t i n t h i s 
a c t i o n and t o s e r v e a copy o f y o u r answer, o r , i f t h e c o m p l a i n t 
i s n o t s e r v e d w i t h t h i s summons, t o s e r v e a n o t i c e o f 
a p p e a r a n c e , on t h e P l a i n t i f f ' s A t t o r n e y ( s ) w i t h i n t w e n t y (20) 
days a f t e r t h e s e r v i c e o f t h i s Summons, e x c l u s i v e o f t h e d a t e o f 
s e r v i c e ( o r w i t h i n 30 days a f t e r t h e s e r v i c e i s c o m p l e t e i f t h i s 
Summons i s n o t p e r s o n a l l y d e l i v e r e d t o you w i t h i n t h e S t a t e o f 
New Y o r k ) ; and i n case o f y o u r f a i l u r e t o a p p e a r o r answer, 
j u d g m e n t w i l l be t a k e n a g a i n s t you by d e f a u l t f o r t h e r e l i e f 
demanded i n t h e c o m p l a i n t . 

Venue i s p r o p e r i n t h i s C o u r t b e c a u s e D e f e n d a n t s r e s i d e o r 
do b u s i n e s s i n New Y o r k C o u n t y and t h e e v e n t s g i v i n g r i s e t o 
t h i s a c t i o n o c c u r r e d i n New Y o r k C o u n t y . 

D a t e d : B r o o k l y n , New Y o r k 
J a n u a r y 2 1 , 2014 

BOIES & BOIfiS, L L P 

J e r r w B r f i e s , E s q . 
ATTORNEYS FOR PLAINTIFF 
OFFICE & POST OFFICE ADDRESS 
740 E a s t 3 2 n d S t r e e t , S u i t e E7 
B r o o k l y n , NY 11210 
(646) 706-2482 
j b o i e s @ b o i e s l a w . c o m 

INDEX NO. 

SUMMONS 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ROBERT ATKINS 

P l a i n t i f f , 

- a g a i n s t -

METRONOME EVENTS, INC. d/b/a 
PROVIDENCE NYC, CLUB CRIMSON NYC, 
ROSSCOMMON AND 226 EAST 5 4 t h STREET 
RESTAURANT, INC., d/b/a LEXICON 

D e f e n d a n t s . 

COMPLAINT 

P l a i n t i f f , R o b e r t A t k i n s ( " P l a i n t i f f " ) , by and t h r o u g h h i s 

a t t o r n e y s , BOIES & BOIES, LLP, as and f o r a v e r i f i e d c o m p l a i n t , 

b r i n g t h i s a c t i o n f o r u n l a w f u l r e t e n t i o n o f s e r v i c e 

c h a r g e s / a u t o m a t i c g r a t u i t i e s b y METRONOME EVENTS, INC., d/b/a 

PROVIDENCE NYC, CLUB CRIMSON NYC, a n d / o r ROSSCOMMON and 226 EAST 

5 4 t h STREET RESTAURANT, INC., d/b/a LEXICON ( " D e f e n d a n t s " ) , w h i l e 

P l a i n t i f f was e m p l o y e d as a b a r t e n d e r f o r D e f e n d a n t s ' v a r i o u s 

v enues a n d / o r n i g h t c l u b s f r o m 2009 t o 2013. P l a i n t i f f 

r e s p e c t f u l l y a l l e g e s as f o l l o w s : 

INTRODUCTION 

INDEX NO. 

JURY TRIAL DEMANDED 
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1. New Y o r k L a b o r Law § 196-d (McKinney's Cons Laws o f 

New Y o r k , Book 30) i s a s u b s t a n t i v e p r o v i s i o n o f New Y o r k L a b o r 

Law A r t i c l e 6, w h i c h p r o v i d e s , i n p e r t i n e n t p a r t : 

No e m p l o y e r . . . o r any o t h e r p e r s o n s h a l l 

demand o r a c c e p t , d i r e c t l y o r i n d i r e c t l y , any 

p a r t o f t h e g r a t u i t i e s , r e c e i v e d by an emp l o y e e , 

o r r e t a i n any p a r t o f a g r a t u i t y o r o f any 

c h a r g e p u r p o r t e d t o be a g r a t u i t y f o r an 

emp l o y e e . . . . N o t h i n g i n t h i s s u b d i v i s i o n 

s h a l l be c o n s t r u e d as a f f e c t i n g . . . p r a c t i c e s 

i n c o n n e c t i o n w i t h b a n q u e t s and o t h e r s p e c i a l 

f u n c t i o n s where a f i x e d p e r c e n t a g e o f t h e 

p a t r o n ' s b i l l i s added f o r g r a t u i t i e s w h i c h a r e 

d i s t r i b u t e d t o e m p l o y e e s , n o r t o t h e s h a r i n g o f 

t i p s by a w a i t e r w i t h a b u s b o y o r s i m i l a r 

e m p l o y e e . 

2. I n t h e h o s p i t a l i t y i n d u s t r y , w h i c h i n c l u d e s b a n q u e t s , 

i t i s common k n o w l e d g e t h a t when a l a r g e p a r t y i s s e a t e d f o r a 

b a n q u e t e v e n t , s e r v i c e c h a r g e s / a u t o m a t i c g r a t u i t i e s a r e added t o 

t h e t o t a l b i l l . The s a i d s e r v i c e c h a r g e s / a u t o m a t i c g r a t u i t i e s 

a r e g e n e r a l l y b e t w e e n 15% and 20% o f t h e t o t a l b i l l c h a r g e d t o 

t h e p a t r o n s ( t h e p a r t i e s h o s t i n g t h e b a n q u e t s ) . 

3. P l a i n t i f f was a b a r t e n d e r a t D e f e n d a n t s ' v a r i o u s n i g h t 

c l u b s i n New Y o r k C i t y f r o m 2009 t o 2013. D u r i n g t h a t p e r i o d , 
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D e f e n d a n t s r e g u l a r l y h e l d b a n q u e t e v e n t s f o r many h i g h p r o f i l e 

c e l e b r i t i e s . F u r t h e r . D e f e n d a n t s r e g u l a r l y h e l d c o r p o r a t e g a l a s , 

r e d c a r p e t g a l a s , f u n d r a i s e r s , s p e c t a c u l a r w e d d i n g s , and p r i v a t e 

p a r t i e s . P l a i n t i f f b a r t e n d e d f o r a p p r o x i m a t e l y 140 o f t h o s e 

e v e n t s . 

4. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s n o r m a l l y 

c h a r g e d each p a t r o n s e r v i c e c h a r g e s / a u t o m a t i c g r a t u i t i e s . 

However, a l t h o u g h t h e s e r v i c e c h a r g e s / a u t o m a t i c g r a t u i t i e s were 

p u r p o r t e d t o be d i s t r i b u t e d among t h e w a i t s t a f f , w h i c h i n c l u d e s 

P l a i n t i f f , D e f e n d a n t s w i t h h e l d t h e s e r v i c e c h a r g e s / a u t o m a t i c 

g r a t u i t i e s . 

5. T h e r e f o r e , P l a i n t i f f b r i n g s t h i s a c t i o n a g a i n s t 

D e f e n d a n t s f o r t h e i r u n l a w f u l r e t e n t i o n o f s e r v i c e 

c h a r g e s / a u t o m a t i c g r a t u i t i e s added t o b a n q u e t b i l l s and 

c o n t r a c t s i n p l a c e o f p a t r o n s ' d i r e c t p ayments t o P l a i n t i f f o f 

t r a d i t i o n a l t i p s and g r a t u i t i e s . 

JURISDICTION AND VENUE 

6. J u r i s d i c t i o n i s p r o p e r p u r s u a n t t o , i n t e r a l i a , New 

Y o r k CPLR §§ 3 0 1 , e t seq. , New Y o r k L a b o r Law §§ 196-d, and New 

Y o r k G e n e r a l B u s i n e s s Law § 3 4 9 ( h ) . A d d i t i o n a l l y , a t a l l t i m e s 

h e r e i n a f t e r m e n t i o n e d , P l a i n t i f f was and s t i l l a r e s i d e n t o f t h e 

C i t y and S t a t e o f New Y o r k , C o u n t y o f New Y o r k . L a s t l y , a t a l l 

t i m e s h e r e i n , t h e D e f e n d a n t s were and t i l l a r e d o m e s t i c 
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b u s i n e s s e s c o r p o r a t i o n s , o r o t h e r e n t i t i e s , a u t h o r i z e d t o 

t r a n s a c t b u s i n e s s i n t h e C i t y and S t a t e o f New Y o r k , C o u n t y o f 

New Y o r k . 

7. Venue i s p r o p e r p u r s u a n t t o New Y o r k CPLR §§ 503 and 

509. F u r t h e r , t h e e v e n t s g i v i n g r i s e t o t h i s a c t i o n o c c u r r e d i n 

t h e C i t y , S t a t e and C o u n t y o f New Y o r k . 

THE PARTIES 

8. A t a l l t i m e s h e r e i n , P l a i n t i f f d o m i c i l e s and r e s i d e s 

i n t h e C i t y , S t a t e and C o u n t y o f New Y o r k , a t 839 R i v e r s i d e Dr., 

A p t . 3H, New Y o r k , NY 10032. 

9. P l a i n t i f f was e m p l o y e d as a b a r t e n d e r by D e f e n d a n t s 

f r o m 2009 t o 2013. C o n s i s t e n t w i t h t h e a f o r e s a i d e m p l o y e r -

employee r e l a t i o n s h i p , P l a i n t i f f was i s s u e d w e e k l y p a y c h e c k s and 

y e a r l y W-2s f r o m D e f e n d a n t s . 

10. Upon i n f o r m a t i o n and b e l i e f , each D e f e n d a n t m e n t i o n e d 

h e r e i n was, i n r e l a t i o n t o P l a i n t i f f , an (A) " e m p l o y e r " as t h a t 

t e r m i s d e f i n e d i n New Y o r k L a b o r Law § 1 9 0 ( 3 ) ; (B) a j o i n t , 

d u a l o r s p e c i a l e m p l o y e r ; (C) an " a g e n t , " as t h a t t e r m i s u s e d 

i n New Y o r k L a b o r Law §196-d, o f P l a i n t i f f ' s e m p l o y e r ( s ) ; a n d / o r 

(D) an a g e n t f o r one o r more p a r t i a l l y d i s c l o s e d , i m p r o p e r l y 

d i s c l o s e d o r u n d i s c l o s e d p r i n c i p a l s who s e r v e d as P l a i n t i f f ' s 

e m p l o y e r ( s ) . 
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1 1 . Upon i n f o r m a t i o n and b e l i e f , METRONOME EVENTS, INC., 

d/b/a PROVIDENCE NYC, CLUB CRIMSON NYC, a n d / o r ROSSCOMMON and 

226 EAST 54™ STREET RESTAURANT, INC., d/b/a LEXICON, a r e , and a t 

a l l t i m e s m e n t i o n e d h e r e i n w e r e , c o r p o r a t i o n s d u l y o r g a n i z e d 

u n d e r and e x i s t i n g by v i r t u e o f t h e l a w o f t h e S t a t e o f New 

Y o r k , w i t h t h e i r p r i n c i p a l p l a c e o f b u s i n e s s i n t h e S t a t e , C i t y 

and C o u n t y o f New Y o r k . 

12. Upon i n f o r m a t i o n and b e l i e f , METRONOME EVENTS, INC., 

d/b/a PROVIDENCE NYC, CLUB CRIMSON NYC, a n d / o r ROSSCOMMON and 

226 EAST 5 4 t h STREET RESTAURANT, INC., d/b/a LEXICON, as 

P l a i n t i f f ' s f o r m e r e m p l o y e r s , d i r e c t e d , c o n t r o l l e d , r a t i f i e d , 

p a r t i c i p a t e d i n , condoned a n d / o r was a m o v i n g f o r c e b e h i n d a c t s 

c o m p l a i n e d h e r e i n . 

13. Upon i n f o r m a t i o n and b e l i e f , METRONOME EVENTS, INC., 

d/b/a PROVIDENCE NYC, CLUB CRIMSON NYC, a n d / o r ROSSCOMMON and 

226 EAST 5 4 t h STREET RESTAURANT, INC., d/b/a LEXICON a r e , a t a l l 

t i m e s m e n t i o n e d h e r e i n w e r e , r e s p e c t i v e l y p a r t i a l l y d i s c l o s e d o r 

u n d i s c l o s e d p r i n c i p a l s o f METRONOME EVENTS, INC and 226 EAST 54™ 

STREET RESTAURANT, INC. 

14. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s , t h r o u g h t h e i r 

r e s p e c t i v e a g e n t s , d i r e c t o r s , managers, s u p e r v i s o r s , e m p l o y e e s , 

e t c , a c t i n g w i t h i n t h e scope o f t h e i r e mployment, a c c e p t e d , a t 

a l l t i m e s m e n t i o n e d h e r e i n , e i t h e r d i r e c t l y o r i n d i r e c t l y , a l l 
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o r p a r t o f t h e s e r v i c e c h a r g e s / g r a t u i t i e s c h a r g e d t o p a t r o n s 

s e r v e d by P l a i n t i f f f o r t h e e n t i r e p e r i o d o f t i m e s t a t e d above. 

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS 

15. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s a r e , a t a l l 

t i m e s m e n t i o n e d h e r e i n w e r e , e n g a g i n g i n t h e b u s i n e s s o f 

p r o v i d i n g , a c c o r d i n g t o D e f e n d a n t s ' c o n s o l i d a t e d w e b s i t e , " e v e n t 

p l a n n i n g and t u r n - k e y p a r t p r o d u c t i o n f o r M a n h a t t a n c o r p o r a t e 

and p r i v a t e e v e n t s . " 1 I n f a c t , D e f e n d a n t s ' w e b s i t e c l a i m s t h a t : 2 

We hare hosted remarkable events tor the bie-e^t 
and best of business and entertainment* and have 
created countless wedding1-, bar initzvahs and 
private parties in the heart of XYC and Atlantic 
Citv. 

Metronome Hospitality Group has played a pivotal role in countless events of all sizes, from 
gala film premiere parties to intimate weddings When you work with Metronome for 
planning and hosting your NYC party or event, our amazing team of industry veterans and 
party pros put their wealth of experience at your beck and call. We have planned thousands 
of Manhattan events, and our spectacular NYC event venues have hosted corporate events 
for some of the world's greatest companies We've also planned and hosted parties and 
social functions for the most recognizable celebrities on the planet 

Here are just a few of our favorite clients, and don't forget to take a look at the ti lm^nqotc 
we've hosted 

16. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s own and 

o p e r a t e , a t a l l t i m e s m e n t i o n e d h e r e i n owned and o p e r a t e d , 

METRONOME EVENTS, INC., d/b/a PROVIDENCE NYC, CLUB CRIMSON NYC, 

http://www.met ronomenyc.com/about-us 
- http://www.metronomenyc.com/our-clients 
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a n d / o r ROSSCOMMON and 226 EAST 54TH STREET RESTAURANT, INC., 

d/b/a LEXICON, as t h e D e f e n d a n t s h i g h l i g h t on t h e i r w e b s i t e 3 : 

\ eve got the hottest and most desirable event 
venues in XYC. Wliv settle lor anvtlnne less than 
astounding r 
Metronome owns and operates our exclusive Manhattan locations: Motivo - 915 Broadway 
at 21st St . Lexicon -226 East 54th, Providence NY - 311 West 57th, and Triumph Room, 
the exclusive space below Providence NY 

Planning an event in Atlantic City? We've got the hottest spot on the shore Providence 
Atlantic City, inThe Quarter at the Tropicana Resort/Casino 

Want a taste of some of the great events, from film shoots to celebrity appearances, that 
have called Metronome home? VIPVV our even) reel' 

17. From 2009 t o 2013, D e f e n d a n t s e m p l o y e d P l a i n t i f f as a, 

i n t e r a l i a , b a r t e n d e r f o r many o f t h e i r v e n u e s , i n c l u d i n g , 

w i t h o u t l i m i t a t i o n , Metronome E v e n t s , 226 E a s t 5 3 t h S t r e e t , 

P r o v i d e n c e , C r i m s o n , L e x i c o n , a n d / o r Rosscommon. 

18. P l a i n t i f f w o r k e d t h e f o l l o w i n g e v e n t s , f o r w h i c h t h e 

D e f e n d a n t s u n l a w f u l l y w i t h h e l d t h e s e r v i c e c h a r g e s / g r a t u i t i e s : 

D e f e n d a n t s P l a i n t i f f ' s ID Pay Date No. o f Check # 
Banquets 
Worked 

mm ,**t.X..JM*-k 0233 9 / W 0 9 ~ . 14454 
226 E 54th S t _ • 14490 

-9 f * - j t»233 iam/09 _ 2 1 4 5 1 0 
226 E 5 4 t h S t _ 14629 
, jf-Ufe St. 6233 12/11/09 3 14630 
226 E . 54 t h S t . 12/18/09 3 14655 

.C->4#3-3 ... VtimW • " 2 14654 
226 E . 54 t h S t 12/23/09 3 146683 

3 http://www.metronomenyc.com/our-venues 
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226 E . 5 4 t h S t . 0233 12/30/09 1 

226 E . 54th S t 1/29/10 ' 1 

226 E . 5 4 t h S t 

226 E 5 4 t h S t . 3/12/10 

0233 " ~ * T/16/10* 
0233 4/23/10 

226 E . 5 4 t h S t . 0233 5/14/10 
• • • • • • • t ^ • , 5/21/10 

226 E . 5 4 t h S t . • <3 " -

226 E . 5 4 t h S t . 6/11/10 

'--W1 ^ P ^ ; | | ^ -''-0233 7/2/.LO, 
226 E . 5 4 t h S t . 
226 E . 5 4 t h S t . 

226 E . 54th S t 
*• ^ t f ^ *̂ ^H^^ ^9Hfî  0233 
226 E . 5 4 t h S t 

226 E . 5 4 t h S t 
•4S»3 

226 E . 5 4 t h S t . 

226 E . 5 4 t h S t . 
226 E . 5 4 t h S t . 

226 E . 5 4 t h S t . 
2*6 1, &4t* «*. 
226 E . 5 4 t h S t . 

226 E . 5 4 t h S t . 

226 E . 5 4 t h S t . 

226 E.' 5 4 t h S t . 

d l l 3 < 

0233 

0233 

0233 

0233 

0233 

Q233 

8/13/-1C 

11/19/10 

1273/10 

2/4/11 
2/18/11 
-2/25/11 
3/25/11 
4/8/11 
4/15/11 
4/2S/U 

5/12/11 
c /on / i i j / Z. \J / J _ ± 

5/27/11 
5/27/11 
6/17/11 

7/1/11 

1 

1 

1 

14711 
14727 
14 7 62 
14781 
14 o 4 / 
1488b 

14930 
14964 
14977 
14991 

1" 15008 
3 15023 
4̂  

1 

15061 
t 

15125 
2 D e p o s i t 
3F 15286 
1 D e p o s i t 
X Deposit 

D e p o s i t 
£ Deposit 
1 D e p o s i t 

f t ' • n c n A v U 
1 D e p o s i t 
2 Deposit 

D e p o s i t 
1 Deposit 
1 D e p o s i t 
1 Deposit 
1 D e p o s i t 
1 l. Deposit 
2 D e p o s i t 

2 D e p o s i t 
1 Deposit 
2 D e p o s i t 
3 
1 

Deposit 

226 E . 5 4 t h S t . 0233 8/5/11 D e p o s i t 
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226 E . 5 4 t h S t . 
i 

226 E . 5 4 t h S t . 
I^IMW^ 0.213 
226 E . 5 4 t h S t . 

11/18/11 2 

e p o s i t 

D e p o s i t 

0233 12/23/11 

226 E . 5 4 t h S t . 0233 1 / 1 3 / 1 2 * " 2* 

226 E 54th S t 

226 E 5 4 t h S t 

226 E 5 4 t h S t 

226 E 5 4 t h S t 

023.3 3/16/12 

•< 1 

1 

_ e p o s i t 

s o s i t 

D e p o s i t 
Deposit 
D e p o s i t 
Dep0*it 

Deposit 
D e p o s i t 
Deposit 
- - I 

2183 

D e p o s i t 
56956 

4/27/12 2 
•tf/5/12 : 2 
5/19/12 1 2189 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

6/17/12 1 57245 

6/2 9/12 2 

226 E . 5 4 t h S t . 
22$ S4t& Jto- 023.3 
226 E. 5 4 t h S t . 
2 * 4 * . 54t* t * . 0233 
226 E . 5 4 t h S t . 0233 
2%6IW.JSIf»» 0233 

226 E. 5 4 t h S t . 

226 E. 5 4 t h S t . 

10/12/12 
11/16/12 
12/7/12 
12/10/12 
12/14/12 
12/21/12 

.Jr/11/13 

1 
1 
1 

4 
3 

D e p o s i t 

e p o s i t 
Deposit 
D e p o s i t 
Deposit 
D e p o s i t 
Deposit 
D e p o s i t 
Deposit 
e p o s i t 

226 E . 5 4 t h S t . 
91 2183 

2/22/13 
3/2/13 

1 
1 

D e p o s i t 
21&65 
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19. A t a l l t i m e d u r i n g h i s employment, P l a i n t i f f was 

r e q u i r e d t o s e r v e , as p a r t o f t h e w a i t s t a f f , l a r g e p a r t i e s , 

w h i c h i n c l u d e , w i t h o u t l i m i t a t i o n , h i g h p r o f i l e c e l e b r i t i e s , 

o r g a n i z a t i o n s , c o r p o r a t i o n s , w e d d i n g s , m e d i a and f o r t u n e 500 

c o m p a n i e s . 

20. R e g a r d l e s s o f t h e amount o f p e o p l e who may have 

a t t e n d e d t h e e v e n t s , how l o n g t h e e v e n t s l a s t e d , how much t h e 

D e f e n d a n t s c h a r g e d t h e p a t r o n s f o r t h e e v e n t s , how much 

c h a r g e s / a u t o m a t i c g r a t u i t i e s a r e added t o t h e t o t a l b i l l , o r how 

much f o o d and a l c o h o l s e r v e d , D e f e n d a n t s s i m p l y p a i d P l a i n t i f f 

$150 p e r e v e n t . 

2 1 . Upon i n f o r m a t i o n and b e l i e f , i n t h e h o s p i t a l i t y 

i n d u s t r y , w h i c h i n c l u d e s b a n q u e t s , i t i s common k n o w l e d g e t h a t 

when a l a r g e p a r t y i s s e a t e d f o r a b a n q u e t e v e n t , s e r v i c e 

c h a r g e s / a u t o m a t i c g r a t u i t i e s a r e added t o t h e t o t a l b i l l . The 

s a i d s e r v i c e c h a r g e s / a u t o m a t i c g r a t u i t i e s a r e g e n e r a l l y b e t w e e n 

15% and 20% o f t h e t o t a l b i l l c h a r g e d t o t h e P a t r o n s . 

22. Upon i n f o r m a t i o n and b e l i e f , t h i s p r a c t i c e o f a d d i n g a 

s e r v i c e c h a r g e / a u t o m a t i c g r a t u i t y t o t h e b i l l i s a v a r i a n t o f 

t h e w e l l - e s t a b l i s h e d p r a c t i c e o f t i p p i n g , and i s d e s i g n e d i n 

l a r g e p a r t t o p r o t e c t t h e w a i t s t a f f f r o m s p e n d i n g an e n t i r e 

e v e n i n g , o r a l a r g e b l o c k o f h o u r s , w o r k i n g f o r one s e t o f 
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common p a t r o n s , b u t n o t b e i n g a d e q u a t e l y c o m p e n s a t e d due t o , f o r 

example, an o v e r s i g h t o f t h e p a r t y p a y i n g t h e b i l l . 

23. Upon i n f o r m a t i o n and b e l i e f , t h e r i s k o f a g r a t u i t y 

n o t b e i n g p a i d i s even g r e a t e r i n t h e b a n q u e t s e t t i n g b e c a u s e 

t h e b a n q u e t f e e s a r e t y p i c a l l y p a i d i n advance o f t h e m e a l . For 

t h i s r e a s o n , as w e l l as t h e c o n v e n i e n c e o f t h e p a t r o n s , t h e 

p r a c t i c e o f a d d i n g a s e r v i c e c h a r g e / a u t o m a t i c g r a t u i t y has 

become r o u t i n e . 

24. Upon i n f o r m a t i o n and b e l i e f , when s u c h a s e r v i c e 

c h a r g e / a u t o m a t i c g r a t u i t y i s added t o t h e b i l l , t h e p a t r o n 

n a t u r a l l y u n d e r s t a n d s i t t o be i n p l a c e o f a g r a t u i t y t h a t w o u l d 

o t h e r w i s e c u s t o m a r i l y be l e f t f o r t h e b a r t e n d e r a t t h e end o f 

t h e b a n q u e t e v e n t . As a c o n s e q u e n c e , t h e p a t r o n n a t u r a l l y 

b e l i e v e s t h a t he o r she i s n o t e x p e c t e d t o pay a s e p a r a t e 

g r a t u i t y d i r e c t l y t o t h e b a r t e n d e r . 

25. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s r o u t i n e l y 

a dded a 20% s e r v i c e c h a r g e / a u t o m a t i c g r a t u i t y t o t h e b i l l f o r 

t h e a f o r e m e n t i o n e d 140 b a n q u e t e v e n t s , b u t r e m i t t e d none o f i t 

t o P l a i n t i f f . A c c o r d i n g l y , P l a i n t i f f s e eks damages a s s o c i a t e d 

w i t h t h e D e f e n d a n t s ' u n l a w f u l r e t e n t i o n o f s e r v i c e 

c h a r g e s / a u t o m a t i c g r a t u i t i e s . 

CAUSES OF ACTIONS 

COUNT I : VIOLATION OF LABOR LAW ARTICLE 6 
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26. P l a i n t i f f h e r e b y i n c o r p o r a t e s b y r e f e r e n c e a l l 

p r e c e d i n g p a r a g r a p h s as i f f u l l y s e t f o r t h h e r e i n . 

27. Upon i n f o r m a t i o n and b e l i e f , i n a d d i t i o n t o t h e p r i c e 

c h a r g e d f o r m e a l s a n d / o r f o o d , d r i n k s a n d / o r a l c o h o l s , and o t h e r 

f e e s , D e f e n d a n t s added, and a t a l l t i m e s m e n t i o n e d h e r e i n , 

a u t o m a t i c g r a t u i t i e s a n d / o r s e r v i c e c h a r g e s b a s e d on and 

e x p r e s s l y l i n k e d t o t h e p r i c e f o r m e a l s a n d / o r f o o d , d r i n k s 

a n d / o r a l c o h o l s on b a n q u e t s . 

28. Upon i n f o r m a t i o n and b e l i e f , t h e 20% o f a u t o m a t i c 

g r a t u i t i e s a n d / o r s e r v i c e c h a r g e s f o r b a n q u e t s was, and a t a l l 

t i m e s m e n t i o n e d h e r e i n , d e s c r i b e d v e r b a l l y a n d / o r i n w r i t i n g by 

D e f e n d a n t s t o b a n q u e t p a t r o n s as b e i n g s e p a r a t e and a p a r t f r o m 

o t h e r c h a r g e s added b y D e f e n d a n t s f o r b a n q u e t s - s p e c i f i c c o s t s . 

29. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s i n f o r m e d , and 

a t a l l t i m e s m e n t i o n e d h e r e i n , i n q u i r i n g p a t r o n s t h a t t h e 20% 

s e r v i c e c h a r g e i s g r a t u i t y , o r t h a t 20% s e r v i c e c h a r g e i s p a i d 

t o t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f , as a d d i t i o n a l 

c o m p e n s a t i o n i n p l a c e o f a g r a t u i t y . 

30. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , b a n q u e t p a t r o n s n a t u r a l l y u n d e r s t o o d t h a t t h e s e r v i c e 

c h a r g e s t o be i n l i e u o f a g r a t u i t y t h a t w o u l d o t h e r w i s e 

c u s t o m a r i l y be l e f t f o r t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f , a t 

t h e end o f t h e b a n q u e t e v e n t s . 
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3 1 . Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s n e v e r i n f o r m e d 

t h e i r b a n q u e t p a t r o n s t h a t t h e 20% " s e r v i c e c h a r g e " was n o t an 

a u t o m a t i c g r a t u i t y o r payment i n l i e u t h e r e o f . 

32. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s n e v e r i n f o r m e d 

t h e i r b a n q u e t p a t r o n s t h a t t h e 20% " s e r v i c e c h a r g e " was n o t p a r t 

o f P l a i n t i f f ' s c o m p e n s a t i o n . 

33. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s n e v e r i n f o r m e d 

t h e i r b a n q u e t p a t r o n s t h a t P l a i n t i f f w o u l d r e c e i v e none o f t h e 

20% " s e r v i c e c h a r g e . " 

34. Upon i n f o r m a t i o n and b e l i e f , P l a i n t i f f was s t r i c t l y 

f o r b i d d e n f r o m a n s w e r i n g q u e s t i o n s f r o m b a n q u e t p a t r o n s o r t h e i r 

g u e s t s a b o u t t h e s u b j e c t o f b a n q u e t g r a t u i t i e s . 

35. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s d i d n o t c o l l e c t s a l e s t a x f r o m t h e i r p a t r o n s 

on c h a r g e s d e n o m i n a t e d as " s e r v i c e c h a r g e s . " 

36. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s d i d n o t pay New Y o r k S t a t e s a l e s t a x on 

c h a r g e s d e n o m i n a t e d as " s e r v i c e c h a r g e s . " 

37. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s t r e a t e d t h e " s e r v i c e c h a r g e " m o n i e s as non

t a x a b l e g r a t u i t i e s f o r s a l e s t a x p u r p o s e s . 

38. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s t r e a t e d t h e " s e r v i c e c h a r g e " m o n i e s as n o n 

t a x a b l e g r a t u i t i e s f o r s a l e s t a x p u r p o s e s . 
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39. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s d i d n o t add t h e " s e r v i c e c h a r g e s " m o n i e s t o 

t h e i r g r o s s r e c e i p t s . 

40. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s t r e a t e d t h e " s e r v i c e c h a r g e s " m o n i e s as n o n 

t a x a b l e g r a t u i t i e s f o r income t a x p u r p o s e s . 

4 1 . Upon i n f o r m a t i o n and b e l i e f , b y i n c l u d i n g a s e p a r a t e 

c h a r g e f o r " s e r v i c e " on b a n q u e t s w h i c h c o r r e s p o n d s t o t h e 

p e r c e n t a g e c u s t o m a r i l y p a i d as a g r a t u i t y f o r s i m i l a r e v e n t s , 

D e f e n d a n t s c a u s e d t h e i r p a t r o n s t o b e l i e v e t h a t t h e i r payment o f 

t h e " s e r v i c e c h a r g e " w o u l d go t h e w a i t s t a f f , i n c l u d i n g 

P l a i n t i f f , as p a r t o f t h e i r c o m p e n s a t i o n . 

42. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , D e f e n d a n t s d i d n o t r e m i t t h e " s e r v i c e c h a r g e " t o t h e 

w a i t s t a f f , i n c l u d i n g P l a i n t i f f , as t h e D e f e n d a n t s made t h e i r 

p a t r o n s b e l i e v e . 

43. T h e r e f o r e , P l a i n t i f f i s e n t i t l e d t o h i s pro r a t a s h a r e 

o f t h e 20% s e r v i c e c h a r g e / a u t o m a t i c g r a t u i t i e s c o l l e c t e d on 

a p p r o x i m a t e l y 140 b a n q u e t s , w h i c h P l a i n t i f f w o r k e d f r o m 2009 t o 

2013. 

COUNT I I : VIOLATION OF GENERAL BUSINESS LAW § 349 

44. P l a i n t i f f h e r e b y i n c o r p o r a t e s b y r e f e r e n c e a l l 

p r e c e d i n g p a r a g r a p h s as i f f u l l y s e t f o r t h h e r e i n . 
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45. D e f e n d a n t s a r e , and a t a l l r e l e v a n t t i m e s h e r e i n w e r e , 

engaged i n c o n s u m e r - r e l a t e d a c t i v i t i e s t h a t a f f e c t e d consumers 

a t l a r g e who r e g u l a r l y h o s t e d c e l e b r a t i o n s f o r h i g h p r o f i l e 

c e l e b r i t i e s , o r g a n i z a t i o n , c o r p o r a t i o n s , w e d d i n g s , m e d i a , 

f o r t u n e 500 companies and o t h e r s p e c i a l e v e n t s . 

46. Upon i n f o r m a t i o n and b e l i e f , a t a l l r e l e v a n t t i m e s 

h e r e i n , D e f e n d a n t s u t i l i z e d t a c t i c s t h a t were d e c e p t i v e and 

m i s l e a d i n g i n m a t e r i a l r e s p e c t s , e x p o s e d t h e p u b l i c t o s a l e s 

t a c t i c s t h r o u g h v a r i o u s mediums t h a t were f a l s e and m i s l e a d i n g 

i n r e l e v a n t r e s p e c t s and l e d t o P l a i n t i f f ' s i n j u r y as a r e s u l t . 

47. Upon i n f o r m a t i o n and b e l i e f , a t a l l r e l e v a n t t i m e s 

h e r e i n , D e f e n d a n t s , i n t e n d i n g t o m i s l e a d t h e i r b a n q u e t s p a t r o n s , 

i m p l i e d l y and e x p r e s s l y r e p r e s e n t e d t o t h e p a t r o n s t h a t a 20% 

c h a r g e added t o t h e p r i c e o f m e a l s and d r i n k s on b a n q u e t s w o u l d 

be r e m i t t e d t o t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f . 

48. Upon i n f o r m a t i o n and b e l i e f , by a d d i n g a 20% " s e r v i c e 

c h a r g e " t o t h e p r i c e o f m e a l s and d r i n k s on b a n q u e t s , t r e a t i n g 

i t s e p a r a t e l y on t h e b i l l as a t a x - e x e m p t g r a t u i t y f o r s a l e s t a x 

p u r p o s e s , e x c l u d i n g i t f r o m t h e i r g r o s s r e c e i p t s , and o t h e r w i s e 

t e l l i n g b a n q u e t p a t r o n s t h a t i t was f o r t h e w a i t s t a f f , and 

t h e r e a f t e r r e m i t t i n g none o f i t t o t h e w a i t s t a f f , D e f e n d a n t s 

have e s s e n t i a l l y d e c e i v e d and m i s l e d b a n q u e t p a t r o n s and, a t t h e 

same t i m e , d e p r i v e d t h e i r w a i t s t a f f and P l a i n t i f f o f t h e 

- 15 -



g r a t u i t i e s t h e y w o u l d have i n v a r i a b l y r e c e i v e d i n t h e absence o f 

D e f e n d a n t s ' d e c e p t i v e and m i s l e a d i n g c o n d u c t . 

49. Upon i n f o r m a t i o n and b e l i e f , a t a l l r e l e v a n t t i m e s 

h e r e i n , D e f e n d a n t s , i n t e n d i n g t o m i s l e a d t h e i r p a t r o n s , 

e x p r e s s l y o r i m p l i e d l y r e p r e s e n t e d t h a t t h e g r a t u i t i e s o r 

s e r v i c e c h a r g e s were i n c l u d e d i n t h e p r i c e , t h e r e b y e x p r e s s l y o r 

i m p l i e d l y r e p r e s e n t i n g t h a t t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f , 

w o u l d r e c e i v e t h e c u s t o m a r y g r a t u i t y . 

50. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s ' m i s l e a d i n g 

and d e c e p t i v e c o n d u c t , as a f o r e s a i d , was l i k e l y t o m i s l e a d a 

r e a s o n a b l e consumer a c t i n g r e a s o n a b l y u n d e r t h e c i r c u m s t a n c e s . 

5 1 . Upon i n f o r m a t i o n and b e l i e f , a t a l l r e l e v a n t t i m e s 

h e r e i n , D e f e n d a n t s ' o n g o i n g v i o l a t i o n s o f G e n e r a l B u s i n e s s Law § 

349 were w i l l f u l . 

52. As a r e s u l t o f D e f e n d a n t s ' v i o l a t i o n s o f G e n e r a l 

B u s i n e s s Law § 349, P l a i n t i f f i s e n t i t l e d u n d e r G e n e r a l B u s i n e s s 

Law § 3 4 9 ( h ) t o r e c o v e r damages i n an amount t o be d e t e r m i n e d a t 

t r i a l , b u t w h i c h , o v e r t h e e n t i r e c o u r s e o f t h e f o u r y e a r s f o r 

w h i c h r e c o v e r y i s s o u g h t , i s b e l i e v e d t o be n o t l e s s t h a n 

$375,000. 

COUNT I I I : UNJUST ENRICHMENT 

53. P l a i n t i f f h e r e b y i n c o r p o r a t e s by r e f e r e n c e a l l 

p r e c e d i n g p a r a g r a p h s as i f f u l l y s e t f o r t h h e r e i n . 
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54. Upon i n f o r m a t i o n and b e l i e f , a t a l l t i m e s m e n t i o n e d 

h e r e i n , P l a i n t i f f b e s t o w e d a b e n e f i t i n t h e f o r m o f s e r v i c e , 

w h i c h i s c u s t o m a r i l y " t i p p e d " i n a d d i t i o n t o t h o s e wages t h a t 

a r e r e g u l a r l y p a i d t o P l a i n t i f f . 

55. Upon i n f o r m a t i o n and b e l i e f , b e c a u s e o f D e f e n d a n t s ' 

non-payment o f sums d e n o m i n a t e d as s e r v i c e c h a r g e s / a u t o m a t i c 

g r a t u i t i e s , t h e L e v e l o f c o m p e n s a t i o n a c t u a l l y r e c e i v e d by 

P l a i n t i f f was w e l l b e l o w t h a t o f c o m p a r a b l y s i t u a t e d b a r t e n d e r s . 

56. Upon i n f o r m a t i o n and b e l i e f , D e f e n d a n t s k n o w i n g l y 

r e c e i v e d and r e t a i n e d f u n d s t h a t p a t r o n s i n t e n d e d t o be p a i d t o 

t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f . 

57. I n e q u i t y and good c o n s c i e n c e , s a i d f u n d s b e l o n g e d t o 

t h e w a i t s t a f f , i n c l u d i n g P l a i n t i f f , n o t D e f e n d a n t s . 

58. D e f e n d a n t s w i l l o b t a i n s u c h b e n e f i t w i t h o u t a d e q u a t e l y 

c o m p e n s a t i n g P l a i n t i f f i f t h e y a r e p e r m i t t e d t o r e t a i n t h e 

u n p a i d s e r v i c e c h a r g e s / g r a t u i t i e s c o l l e c t e d f r o m t h e i r p a t r o n s 

w i t h o u t r e m i t t i n g them t o i n t e n d e d b e n e f i c i a r i e s , t h e w a i t s t a f f , 

w h i c h i n c l u d e s P l a i n t i f f . 

59. As a r e s u l t o f t h e f o r e g o i n g , D e f e n d a n t s s h o u l d be 

r e q u i r e d t o r e m i t t o P l a i n t i f f a p r o r a t a s h a r e o f t h e s e r v i c e 

c h a r g e s / a u t o m a t i c g r a t u i t i e s c o l l e c t e d i n c o n n e c t i o n w i t h 

a p p r o x i m a t e l y 140 b a n q u e t s , w h i c h , o v e r t h e e n t i r e c o u r s e o f t h e 

f o u r y e a r s f o r w h i c h r e c o v e r y i s s o u g h t , i s b e l i e v e d t o be n o t 

l e s s t h a n $375,000. 
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PRAYER FOR R E L I E F 

WHEREFORE, P l a i n t i f f r e s p e c t f u l l y r e q u e s t s j u d g m e n t as 

f o l l o w s : 

1. On P l a i n t i f f ' s f i r s t c ause o f a c t i o n , i n an 

amount t o be d e t e r m i n e d a t t r i a l , b u t w h i c h , o v e r t h e 

e n t i r e c o u r s e o f t h e f o u r y e a r p e r i o d f o r w h i c h r e c o v e r y i s 

s o u g h t , i s r e a s o n a b l y b e l i e v e d t o be n o t l e s s t h a n 

$375,000, t o g e t h e r w i t h r e a s o n a b l e a t t o r n e y ' s f e e s and a 

25% s t a t u t o r y p e n a l t y ; 

2. On P l a i n t i f f ' s s e c o n d cause o f a c t i o n , i n an 

amount t o be d e t e r m i n e d a t t r i a l , b u t w h i c h , o v e r t h e 

e n t i r e c o u r s e o f t h e f o u r y e a r p e r i o d f o r w h i c h r e c o v e r y i s 

s o u g h t , i s r e a s o n a b l y b e l i e v e d t o be n o t l e s s t h a n 

$375,000, t o g e t h e r w i t h r e a s o n a b l e a t t o r n e y ' s f e e s , c o s t s , 

and o t h e r damages t h e C o u r t deems a p p r o p r i a t e ; 

3. On P l a i n t i f f ' s s e c o n d cause o f a c t i o n , i n an 

amount t o be d e t e r m i n e d a t t r i a l , b u t w h i c h , o v e r t h e 

e n t i r e c o u r s e o f t h e f o u r y e a r p e r i o d f o r w h i c h r e c o v e r y i s 

s o u g h t , i s r e a s o n a b l y b e l i e v e d t o be n o t l e s s t h a n 

$375,000, t o t h e e x t e n t s u c h an awa r d i s n o t d u p l i c a t i v e 

and an awa r d u n d e r P l a i n t i f f s f i r s t o r s e c o n d cause o f 

a c t i o n ; 

4. For p r e - and p o s t - j u d g m e n t i n t e r e s t , c o s t s and 

d i s b u r s e m e n t s t o t h e f u l l e s t e x t e n t a s s e s s a b l e a t l a w o r i n 
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e q u i t y t o g e t h e r w i t h s u c h o t h e r and f u r t h e r r e l i e f as t h e 

C o u r t may deem j u s t and p r o p e r . 

D a t e d : B r o o k l y n , New Y o r k 
J a n u a r y 2 1 , 2014 

To and on b e h a l f o f D e f e n d a n t s : 

J o s e p h J. G a r t n e r , CEO 
Metronome E v e n t s , I n c . 
334 West Shone D r i v e 
W y c k o f f , NJ 07481 

R o b e r t P e r e i r a , Founder and COO 
Metronome E v e n t s , I n c . 
915 Broadway 
New Y o r k , NY 10010 

Humberto Campoverde, G e n e r a l Manager f o r L e x i c o n 
224 E a s t 5 4 t h S t r e e t 
New Y o r k , NY 10022 

R e s p e c t f u l l y S u b m i t t e d , 

J e r r y / B o i e s , E s q . 
ATTORNEYS FOR PLAINTIFF 
OFFICE & POST OFFICE ADDRESS 
740 E a s t 3 2 n d S t r e e t , S u i t e E7 
B r o o k l y n , NY 11210 
(646) 706-2482 
jboiesSboieslaw.com 
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Mac M c C l e l l a n d , G e n e r a l Manager, P r o v i d e n c e 
311 West 5 7 t h S t r e e t 
New Y o r k , NY 10019 

Deborah Godoy, Manager f o r C r i m s o n 
915 Broadway 
New Y o r k , NY 10010 

E m i l y G o u l d , D i r e c t o r o f S p e c i a l E v e n t s 
915 Broadway 
New Y o r k , NY 10010 
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JURY TRIAL DEMANDED 

P l a i n t i f f h e r e b y demands a t r i a l b y j u r y . 

D a t e d : B r o o k l y n , New Y o r k 
J a n u a r y 2 1 , 2014 

R e s p e c t f u l l y S u b m i t t e d , 

BOIES & B02ES, L L P 

ATTORNEYS FOR PLAINTIFF 
OFFICE & POST OFFICE ADDRESS 
740 E a s t 3 2 n d S t r e e t , S u i t e E7 
B r o o k l y n , NY 11210 
(646) 706-2482 
j b o i e s @ b o i e s l a w . c o m 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ROBERT ATKINS 

P l a i n t i f f , INDEX NO. 

-a g a i n s t - VERIFICATION 

METRONOME EVENTS, INC. d/b/a 
PROVIDENCE NYC, CLUB CRIMSON NYC, 
ROSSCOMMON AND 226 EAST 54 T B STREET 
RESTAURANT, INC., d/b/a LEXICON 

Defendants. 

S t a t e of New York ) 
) s s : 

County of New York ) 

ROBERT ATKINS, the P l a i n t i f f i n the above-captioned, does 
hereby v e r i f y t h a t he has read the annexed V e r i f i e d Complaint 
and t h a t the a l l e g a t i o n s contained t h e r e i n are t r u e and ac c u r a t e 
under the p e n a l t y of p e r j u r y . As to matters t h e r e i n s t a t e d to be 
a l l e g e d upon information and b e l i e f , I b e l i e v e them, to be t r u e . 
I v e r i f y the t r u t h f u l n e s s of the a l l e g a t i o n s based upon my 
per s o n a l knowledge. I understand t h a t i f any of the a l l e g a t i o n s 
are knowingly f a l s e , I may be punished by the Court. 

Dated: Brooklyn, New York 
January 6, 2014 

ROBERT ATKINS 

SWORN TO BEFORE ME THIS /S DAY 
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