Case 1:12-cv-06608-PKC-JCF Document 132 Filed 04/25/14 Page 1 of 3

| Réiss She_ppe LLP

ATTORNEYS AT LAw

HOWARD R, REISS 425 MADISON AVENUE
MATTHEW SHEPPE NEW YORK, NEW YORK 10017
STEPHEN FRIEDMAN TELEPHONE: (212) 753-2424

FAX: (212) 753-3829
ERIC J. VARDI

ROBERT J. GRAND - OF COUNSEL
DANIEL J. BROWN - OF COUNSEL

AUDREY E. WEINBERGER - OF COUNSEL

April 25, 2014

VIA ECF AND BY HAND

Honorable James C. Francis
Southern District of New York
United States Courthouse

500 Pearl Street

New York, NY 10007-1312

re: Alexander Interactive, Inc.. et al. v. Adorama, Inc., et al. (12 CV 6608

(KPCYJCE))

Dear Judge Francis:

We represent Defendants in the above-referenced action and reluctantly write to advise
the Court regarding unsettling and unprofessional conduct by Plaintiffs’ counsel reflected in an
email sent to the undersigned on April 24, 2014, a copy of which is annexed hereto as Exhibit A.
In addition to being laced with disturbing and offensive expletives coupled with personal assaults
regarding my character and integrity as an attorney, the email disclosed that Plaintiffs’ counsel
secretly recorded Defendants’ forensic experts’ conversations with Plaintiffs’ counsel during the
April 23, 2014 court-ordered forensic inspection at Plaintiff Alexander Interactive, Inc.’s
headquarters in connection with Defendants’ court-ordered discovery of the Al external drive.
While we are not concerned about the content of what may have been recorded as it pertains to
the forensic inspection, Plaintiffs’ counsel’s conduct needs to be addressed.

By way of background, the attached email responded to my April 23, 2014 email, which
was sent principally to advise Plaintiffs that Defendants would not be proceeding with additional
forensic examination at AI’s headquarters on April 24th and, at a minimum, save Plaintifts’
counsel the trouble of having to travel into Manhattan from her Westchester offices as well as
any further inconvenience to Al’s business operations. In addition, my email to Plaintiffs’
counsel noted that (i) Defendants were advised that two of AI’s developers apparently “wiped”
all the data on their Al hard drives during the past year; and (ii) that Defendants’ forensic expert
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might require additional technical assistance from Al to access the Amazon Web Services cloud
program remotely because of the manner in which the data was presented. Given Plaintiffs’ well
documented resistance to this court-ordered forensic discovery, my email was appropriate and
professionally written.' A copy of that email is also attached.

Plaintiffs’ Counsel Should Be Admonished Regarding Any Further Vulgar
and Unprofessional Communications With Opposing Counsel

Defendants respectfully request that Your Honor caution Plaintiffs’ counsel to refrain
from any further use of vulgarity, including without limitation any additional personal assaults
on defense counsel’s character in any of her prospective oral or written communications during
this action. The use of vulgar and obscene language concerning opposing counsel during
discovery has warranted censure and should not be countenanced by this Court. See generally
Matter of Schiff, 190 A.D.2d 293 (1% Dep’t 1993). See also N.Y. Ethical Consid. 7-37 (“A
lawyer should not make unfair or derogatory personal reference to opposing counsel.
Haranguing and offensive tactics by lawyers interfere with the orderly administration of justice
and have no proper place in our legal system”). Here, Plaintiffs’ counsel’s email repeatedly uses
vulgar and threatening language in a personal attack on the undersigned, which is completely
inappropriate and demeaning to the practice of law.

Plaintiffs’ Counsel Secret Tape Recording of Defendants’ Experts and
Counsel Was Highly Improper

The secret tape recording of Defendants’ forensic experts, T&M Protection Resources,
LLC (“T&M”), during the April 23, 2014 court-ordered forensic inspection at AI’s headquarters
was highly improper. In June 2003, the Association of the Bar of the City of New York
Committee on Professional and Judicial Ethics issued a Formal Opinion (Opinion 2003-02), a
copy of which is annexed hereto as Exhibit B, stating that “undisclosed taping [by lawyers]
smacks of trickery and is improper as a routine practice . . . [and] also has the potential effect of
undermining public confidence in the integrity of the legal profession, which in turn undermines
the ability of the legal system to function effectively.” Here, there is no justification for the
undisclosed recording of her questioning and discussions with T&M’s forensic team. See id.
Moreover, to the extent Plaintiffs’ counsel conducted the taping to ensure accuracy of the day’s
events, then “there is no reason to refrain from disclosing that the conversation is being taped.”
1d.

Based on the foregoing, Defendants respectfully request that the Court compel Plaintiffs’
counsel to produce the original recording(s) during the April 23, 2014 inspection at AT along

' In fact, T&M advised us that Al still has not shared the AWS snapshot of AI’s April 2012 backup with T&M’s
AWS account such that T&M can access and analyze AI's AWS backup via cloud based access and compare it to
the external drive.

? By email dated April 24, 2014, the undersigned requested that Plaintiffs’ counsel produce a copy of the tape
recording made during the forensic inspection. In response, Plaintiffs’ counsel ignored our request for a copy of
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with any other illicit tape recordings, if any, Plaintiffs’ counsel has taken in this matter, in

addition to cautioning her from engaging in any additional vulgar and threatening
communications.

Respectfully submitted,

[y

Daniel J. Brown

Encls.

cc: Denise Savage, Esq. (by email)
Ken Norwick, Esq. (by email)

the tape recording and demanded that Defendants produce any notes taken by T&M during the inspection. See
Ex. C.
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Daniel J. Brown

From: dsavage180@gmail.com on behalf of Denise Savage <dsavage@savagelitigation.com>
Sent: Thursday, April 24, 2014 12:22 AM

To: Daniel J. Brown

Subject: Re: Forensic Inspection at Al

Hey dan. I want you to know I taped my conversation today with adr's experts. During this conversation we
discussed how Al provided all computers requested. Tim broder's hard drive from his computer was backed up
and wiped long ago. A backup of his drive is contained on the mercurial server and your experts notified me
that data on his drive could be recovered with recovery software. Your experts copied his hard drive and made
clear that they believed they could recover all data. Again, it's all copied to the mercurial server so your guys
have 2 copies of everything. Chis van der pool's drive was recalled by the manufacturer and is defective, but
your experts stated his data could be recovered. Of course, it is also backed up on the mercurial server. Josh
Rusch's computer was produced with his hard drive, also backed up.

Your experts did NOT try to image the aws backup today, contrary to your allegations. We provided them with
all the information to do so today. However, simon said that with the information we provided to them, they
could obtain that data off premises from the cloud and they would image it that way. They didn't even attempt
to download the aws or the share files today.

As for all the share files that your experts are given access to, we are installing ports in the conference room so
they can plug into ethernet cables tomorrow and download the share files more quickly. We volunteered this
option as opposed to having your experts use the wifi so we could expedite their efforts.

You're an asshole dan. I have everything taped. And yes, under ny law and the rules of professional conduct,
it's allowed. If you think you're going to sully my clients with your fictions, you're a fool. If you try any shit
with the court, I welcome it. We have provided all requested data, all requested backups and have provided it in
an orderly and accessible manner, unlike your clients.

Don't fuck me. I'm done with your unethical behavior. Any motions by you, if you're trying to build a case for
some unmeritorious motion to deflect from your clients' unethical behavior, will include my recordings from
today.

Please govern yourself accordingly.

Denise

On Apr 23,2014 10:31 PM, "Daniel J. Brown" <dbrown(@reisssheppe.com> wrote:
Denise,

I understand that Plaintiffs advised T&M that two of the Al developer hard drives were allegedly damaged
and/or "wiped" during the past year, and that their new workstations/hard drives no longer contain any data
relevant to the Adorama project or the October 2013 assembly of the Al virtual machine and external hard

drive.

In addition, I am advised that T&M was unable to confirm during today's onsite inspection and extraction that
they will be able to access Al's AWS backup due to poor internet connectivity onsite at AI. To the extent T&M
is unable to access the AWS system due to the manner in which the backup was provided at Al, we will notify

1
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Plaintiffs regarding the necessary information, data and/or access T&M requires to access/connect to the AWS
in accordance with the Court's March 24th order.

Subject to the foregoing, for which Defendants reserve all rights, Defendants will not be continuing their
forensic inspection at Al tomorrow morning,.

Regards, DJB

Daniel J. Brown

Reiss Sheppe LLP

425 Madison Avenue, 19th FI.
New York, NY 10017

(office) (212) 753-2424 ext. 108
(mobile) (917) 344-0520

(fax) (212) 753-3829
dbrown(@reisssheppe.com
www.reisssheppe.com
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The Association of the Bar of the City of New York Committee on Professional and Judicial Ethics
Formal Opinion 2003-02: Undisclosed Taping of Conversations by Lawyers

TOPIC: Undisclosed taping of conversations by lawyers.

DIGEST: A lawyer may not, as a matter of routine practice, tape record conversations without disclosing that the
conversation is being taped. A lawyer may, however, engage in the undisclosed taping of a conversation if the lawyer
has a reasonable basis for believing that disclosure of the taping would impair pursuit of a generally accepted societal
good. NY City 1980-95 and 1995-10 are modified by this opinion.

CODE: DRs 1-102(a)(4), 7-102(a)(5), 7-102(a)(7), 7-102(a)(8)
QUESTION:

May a lawyer tape record a conversation without informing all parties to the conversation that it is being recorded?

OPINION:

In June 2001, the American Bar Association (“ABA”) reversed course with respect to whether it is permissible for
lawyers to tape a conversation without disclosing that the conversation was being taped. For more than twenty-five
years, it was the position of the ABA that undisclosed taping by any lawyers other than law enforcement officials was
unethical. See ABA Formal Op. 337 (1974). In Formal Opinion 01-422, however, the ABA reversed its position,
opining that undisclosed taping was not in and of itself unethical unless prohibited by the law of the relevant
jurisdictions.

The Professional Responsibility Committee of this Association has recommended to this Committee that we follow the
lead of the ABA — at least to the extent of modifying our prior opinions declaring all undisclosed taping by lawyers in
civil and commercial contexts to be unethical. We have revisited the issue of undisclosed taping by lawyers and
conclude that our prior opinions, like the ABA’s 1974 opinion, swept too broadly. However, we regard the ABA’s new
position as an overcorrection.

This Committee remains of the view, first expressed in NY City 1980-95, that undisclosed taping smacks of trickery
and is improper as a routine practice. At the same time, however, we recognize that there are circumstances in which
undisclosed taping should be permissible on the ground that it advances a generally accepted societal good. We further
recognize that it would be difficult, if not impossible, to anticipate and catalog all such circumstances, and that a lawyer
should not be subject to professional discipline if he or she has a reasonable basis for believing such circumstances
exist. NY City 1980-95 and 1995-10 are modified accordingly. 1

DISCUSSION:

ABA Formal Opinion 01-422 offers a variety of reasons for abandoning a general prohibition against undisclosed taping.
Some of the reasons offered are more persuasive than others. None, in the view of this Committee, provides persuasive
support for the conclusion that undisclosed taping, as a routine practice, should be permissible for attorneys.

The ABA’s Opinion leads with the suggestion that reversal of the prohibition against undisclosed taping is warranted by
an intervening change in societal attitudes and practices with respect to undisclosed taping. Thus, according to the
ABA:

the belief that nonconsensual taping of conversations is inherently deceitful, embraced by this
Committee in 1974, is not universally accepted today. The overwhelming majority of states permit
recording by consent of only one party to the conversation. Surreptitious recording of

http:/Avww.nychar .org/ethics/ethics-opinions-local /2003-opinions/818-undisclosed-taping - of- conversations-by-lawyers- 2tmpl=component&print= 18layout=defauit...
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conversations is a widespread practice by law enforcement, private investigators and journalists,
and the courts universally accept evidence required by such techniques. Devices for the recording
of telephone conversations on one’s own phone readily are available and widely are used. Thus,
even though recording of a conversation without disclosure may to many people “offend a sense of
honor and fair play,” it is questionable whether anyone today justifiably relies on an expectation that
a conversation is not being recorded by the other party, absent a special relationship with or
conduct by that party inducing a belief that the conversation will not be recorded.

ABA Formal Opinion 01-422 (footnotes omitted).

We are unpersuaded that there has been any material change in societal attitudes or practices with respect to
undisclosed taping since the 1970s. While it is certainly true that many states currently permit the recording of
conversations without the consent of all parties and that courts routinely accept evidence acquired by such techniques,
the same could have been said at the time the ABA issued its 1974 Opinion. Similarly, we are unaware of any reason to
believe that undisclosed taping is significantly more prevalent today as an investigative technique than it was in the
1970s. To the contrary, as at least one court has noted, the ABA’s 1974 opinion expressly cited the prevalence of
surreptitious recording as the reason why a formal opinion on the subject was advisable. See Anderson v. Hale, 202
F.R.D. 548, 557 n.5 (N.D. IIL. 2001). 2

This Committee likewise does not share the ABA’s skepticism with respect to whether individuals today can justifiably
assume that a conversation is not being recorded — particularly when the conversation is with an attorney. Anyone who
has ever had occasion to call customer service for a telephone, bank or charge account — i.e., the overwhelmingly
majority of U.S. residents — has repeatedly been greeted with a taped message advising callers that their conversations
may be recorded for quality control or training purposes. Accordingly, we believe it is neither unlikely nor unjustifiable
that many individuals assume that a commercial conversation will not be recorded unless they have been given notice
of the possibility that it will be. Nor do we think it unjustifiable for individuals to assume — or advisable for the legal
profession to discourage individuals from assuming — that the business practices of lawyers are any less courteous and
honorable than those of the local bank or telephone company.

In any event, we regard the state of mind of the recording’s target to be considerably less relevant than the state of
mind of the individual making the decision to engage in undisclosed taping. And however much the expectations of the
target may be subject to debate, it cannot seriously be doubted that an individual who engages in undisclosed taping
does so in the hope that the target is not expecting to be taped. Indeed, it is difficult to conceive of any other reason for
failing to disclose that the conversation is being taped. It was in recognition of that fact that our first opinion on
undisclosed taping characterized the practice as “smacking of trickery,” NY City 1980-95, and joined ABA Formal
Opmion 337 in concluding that undisclosed taping was, as a general matter, violative of DR 1-102(a)(4)’s proscription
against engaging in conduct that “involv[ed] dishonesty, deceit, fraud or misrepresentation.” 3

Undisclosed taping smacks of trickery no less today than it did twenty years ago. In that respect, the passage of time
has not altered the analysis. What has, however, emerged over the years is an increasing recognition of the variety of
circumstances in which the practice of undisclosed taping can be said to further a generally accepted societal good and
thus be regarded as consistent with “the standards of fair play and candor applicable to lawyers.” NY City 1980-95. 4

We invoked that principle in our 1980 opinion to support an exception to the general rule against undisclosed taping for
criminal defense lawyers who may need to secretly record conversations with certain witnesses. Since that time, other
bar committees, boards and courts have adopted that exception, recognized a variety of others (such as the
investigation of housing discrimination and other actionable business practices and the documentation of threats or
other criminal utterances), and/or opined that the permissibility of undisclosed taping should be determined on a case-
by-case basis. 5 In addition, some committees have gone so far as to opine that undisclosed taping is not, in and of
itself, unethical. 6

ABA Formal Opinion 01-422 cites the variety of approaches that have been taken as support for its conclusion that it is
time simply to declare the general rule to be that undisclosed taping is, in and of itself, not ethically proscribed:

http:/Aww.nycbar .org fethics/ethics-opinions-local /2003-opinions/818-undisclosed-taping - of-conversations-by-|awyers- 2tmpl=component&print=1&layout=default... ~ 2/5
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A degree of uncertainty is common in the application of rules of ethics, but an ethical prohibition
that is qualified by so many varying exceptions and such frequent disagreement as to the viability of
the rule as a basis for professional discipline is highly troubling. We think the proper approach to the
question of legal but nonconsensual recordings by lawyers is not a general prohibition with certain
exceptions, but a prohibition of the conduct only where it is accompanied by other circumstances
that make it unethical.

In fact, however, most of the opinions cited by the ABA are less at odds with one another than reflective of a cautious
case-by-case evolution toward the general principle that if undisclosed taping is done under circumstances that can be
said to further a generally accepted societal good, it will not be regarded as unethical.

While that principle carries with it, as many ethical rules do, some risk of uncertainty in its application, attorneys can
easily minimize that risk by confining the practice of undisclosed taping to circumstances in which the societal
justification is compelling. In addition, even if a disciplinary body does not necessarily share an attorney’s assessment
of the need for undisclosed taping in a particular set of circumstances, there is little likelihood of, and no need for, the
imposition of sanctions as long as the attorney had a reasonable basis for believing that the surrounding circumstances
warranted undisclosed taping. We accordingly regard there to be less conflict in the field, and less risk to attorneys in
the field, than is suggested by the ABA’s Opinion.

We also have yet to see any persuasive argument — either in the ABA’s recent opinion or elsewhere — in support of
permitting undisclosed taping as a matter of routine practice.

The committees that have opined that undisclosed taping is not in and of itself unethical have tended to stress either that
the practice is legal in that jurisdiction,7 that there are unquestionably times when there is a good reason to engage in
undisclosed taping, 8 and/or that tape recording “is merely a technological convenience, providing a more accurate
means of documenting rather than relying on one’s memory, notes, shorthand, transcription, etc. for recall.” Ok. Bar.
Assoc. Op. 307 (1994).

If, however, the only reasons for taping are convenience and increased accuracy, there is no reason to reframn from
disclosing that the conversation is being taped. 9 Nor is it correct that undisclosed taping has no effect other than
providing an accurate record of what was said. As attorneys are well aware, individuals tend to choose their words
with greater care and precision when a verbatim record is being made and some individuals may not wish to speak at
all under such circumstances. Undisclosed taping deprives an individual of the ability to make those choices.
Undisclosed taping also confers upon the party making the tape the unfair advantage of being able to use the verbatim
record if it helps his cause and to keep it concealed if it does not. In addition, because undisclosed taping has those
effects, it therefore also has the potential effect of undermining public confidence in the integrity of the legal
profession, which in turn undermines the ability of the legal system to function effectively.

See, e.g., Anderson v. Hale, 202 F.R.D. at 556 (noting that open discussion is vital to the advancement of justice and
that the public’s willingness to speak openly with attorneys is directly affected by public perception of the integrity of
attorneys); NY City 80-95 (undisclosed taping has the potential to “undermine those conditions which are essential to a
free and open society”).

The fact that a practice is legal does not necessarily render it ethical. Moreover, the fact that the practice at issue
remains illegal in a significant number of jurisdictions10 is a powerful indication that the practice is not one in which an
attorney should readily engage. Similarly, the fact that there are times when a valid reason exists to engage in
undisclosed taping does not mean that if should be permitted when there is no valid reason for it. No societal good is
furthered by allowing attorneys to engage in a routine practice of secretly recording their conversations with others,
and there is considerable potential for societal harm.

Accordingly, while this Committee concludes that there are circumstances other than those addressed in our prior
opinions in which an attorney may tape a conversation without disclosure to all participants, we adhere to the view that

undisclosed taping as a routine practice is ethically impermissible. We further believe that attorneys should be extremely

reluctant to engage in undisclosed taping and that, in assessing the need for it, attorneys should carefully consider
whether their conduct, if it became known, would be considered by the general public to be fair and honorable.

http://ww.nychar.org /ethics/ethics-opinions-local /2003-opinions/818-undisclosed-taping -of-conversations-by-lawyers- ?tmpl=component&print="18&|ayout=default. .
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In situations involving the investigation of ongoing criminal conduct or other significant misconduct that question will
often be easy to answer in the affirmative. The same is true with respect to individuals who have made threats against
the attorney or a client or with respect to witnesses whom the attorney has reason to believe may be willing to commit
perjury (in either a civil or a criminal matter).

The answer is likely to be far less clear with respect to witnesses whom the attorney has no reason to believe will
engage in wrongdoing, and the prudent attorney will, absent extraordinary circumstances, refrain from engaging in the
undisclosed taping of such witnesses. Similarly, while we are not prepared to state that it would never be ethically
permissible to engage in the undisclosed taping of a client or a judicial officer, the circumstances in which doing so
would be ethically permissible are likely to be few and far between.

Finally, as we have made clear, merely wishing to obtain an accurate record of what was said does not justify
undisclosed taping. Nor, at least with respect to individuals who are not potential witnesses, is undisclosed taping
justified by a desire to guard against the possibility of a subsequent denial of what was said. Such practices constitute
engaging in undisclosed taping as a routine matter and, for the reasons discussed above, are ethically impermissible.

Conclusion

NY City 80-95 and 95-10 are modified. A lawyer may tape a conversation without disclosure of that fact to all
participants if the lawyer has a reasonable basis for believing that disclosure of the taping would significantly impair
pursuit of a generally accepted societal good. However, undisclosed taping entails a sufficient lack of candor and a
sufficient element of trickery as to render it ethically impermissible as a routine practice.

394178

1. This opinion assumes that the taping occurs in a jurisdiction where taping without disclosure to all parties is
legal and that the attorney has not represented that the conversation is not being recorded. Attorneys may not
engage in illegal conduct, see DR 7-102(a)(7), (8), or knowingly make a false statement of fact. See DR 7-
102(a)(5).

2. Formal Opinion 337 begins with the following statement:

Recent technical progress in the design and manufacture of sophisticated electronic recording
equipment and revelations of the extent to which such equipment has been used in government
offices and elsewhere make it desirable to issue a Formal Opinion as to the ethical questions
involved.

3. We reaffirmed our general disapproval of undisclosed taping in NY City 1995-10, which opined that a lawyer
may not tape record a telephone or in-person conversation with an adversary attorney without informing the
adversary that the conversation is being taped.

4. As we noted in our 1980 opinion:

Unlike more explicit ethical prohibitions, concepts like candor and fairness take their content from a host of
sources — articulated and unarticulated — which presumably reflects a consensus of the bar’s or society’s

judgments. Without being unduly relativistic, it is nevertheless possible that conduct which is considered unfair

or even deceitful in one context may not be so considered in another. (See, e.g.., the ABA’s Proposed Model
Rules of Professional Conduct, Rule 4.1, Comment concerning assertions made in settlement negotiations.)
5. Mena v. Key Food Stores Co-Operative, Inc., Index No. 6266/01 (Sup. Ct. Kings County, NY) (March 31,
2003) (approving use of undisclosed taping for the purpose of Title VII investigation); Virginia Legal Ethics
Opinion 1738 (April 13, 2000) (approving use of undisclosed taping for the purpose of a criminal or housing

discrimination investigation and noting that there may be other factual situations in which the same result would

be reached); Gidatex v. Campaniello Imports Ltd., 82 F. Supp. 2d 119 (S.D.N.Y. 1999)(investigation of

trademark infringement); State Bar of Michigan Standing Committee on Professional and Judicial Ethics Op. RI-

309 (May 12, 1998) (case-by-case approach); Apple Corps Ltd., MPL v. Int’1 Collectors Soc., 15 F. Supp. 2d
456 (D.N.J. 1998)(investigation of compliance with terms of consent decree in copyright action);Supreme

http:/Ammw.nycbar .org/ethics/ethics-opinions-local/2003-opinions/818-undisclosed-taping -of-conversations-by-lawyers- ?tmpl= component&print=1&layout=default...
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Court of Ohio Board of Commissioners on Grievances and Discipline Op. 97-3 (June 13, 1997) (use by
prosecutors and criminal defense lawyers and in “extraordinary circumstances”); Minn. Law Prof. Resp. Bd.
Eth. Op. 18 (1996) (use by prosecutors, government attorneys charged with civil law enforcement authority,
and criminal defense attorneys); Hawaii Sup. Ct. Formal Op. 30 (Modification 1995) (case-by-case approach);
Board of Professional Responsibility of the Supreme Court of Tenn. Formal Ethics Op. 86-F-14(a) (July 18,
1986) (use by criminal defense lawyers); Kentucky Bar Ass’n Op. E-279 (Jan. 1984) (same); Arizona Op. No.
75-13 (June 11, 1975) (use to document criminal utterances, to document conversations with potential
witnesses to protect against later perjury, to document conversations for self-protection of lawyer, and when
“specifically authorized by statute, court rule or court order").
Maine Professional Ethics Commission of the Bd. Of Overseers of the Bar Op. 168 (March 9, 1999); Kansas
Bar Ass’n Ethics Op. 96-9 (August 11, 1997); Utah State Bar Ethics Advisory Op. Committee No. 96-04 (July
3, 1996); Oklahoma Bar Ass’n Op. 307 (March 5, 1994); New York County Lawyers’ Ass’n Committee on
Professional Ethics Op. 696 (July 28, 1993).
See, e.g., New York County Lawyers’ Ass’n Committee on Professional Ethics Op. 696 (July 28, 1993).
See, e.g., Utah State Bar Ethics Advisory Op. Committee No. 96-04 (July 3, 1996); Alaska Ethics Opinion No.
2003-1 (January 24, 2003).
In this regard, the Ohio Board of Commissioners on Grievances and Discipline has aptly observed:
Although the accurate recall of information is important to attorneys in providing legal
representation, this on its own does not persuade the Board to condone the routine use of surreptitious
recordings in the practice of law. For those who wish to use taping as a way of assisting the memory, consent
may be obtained. The fact that an attorney wants to hide the recording from the other person suggests a
purpose for the recording that is not straightforward. Recordings made with the consent of all parties to the

communication are consistent with the ideals of honesty and fair play, whereas
recordings made by clandestine or stealthy means suggest otherwise. Supreme Court of Ohio Board of
Commissioners on Grievances and Discipline Op. 97-3 (June 13, 1997).

A law review note published in 1998 surveyed the legality of recording a conversation without the consent of all

parties and reported that it was illegal in twelve states: California, Connecticut, Delaware, Florida, Illinois,
Maryland, Massachusetts, Michigan, Montana, New Hampshire, Pennsylvania and Washington. See Stacy L.
Mills, Note, He Wouldn’t Listen to Me Before, But Now...: Interspousal Wiretapping and an Analysis of State
Wiretapping Statutes, 37 Brandeis L.J. 415, 429 and nn. 127, 127 (Spring 1998). In addition, while Oregon
permits telephone conversations to be recorded without the consent of all parties, it prohibits undisclosed taping
of in-person conversations. Or. Rev. Stat. § 165.540 (1999).

Issued: June, 2003
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Daniel J. Brown
==

— —_—— e ————————————————————————x

From:
Sent:
To:
Subject:

I await your experts' notes

dsavage180@gmail.com on behalf of Denise Savage <dsavage@savagelitigation.com>
Thursday, April 24, 2014 4:44 PM

Daniel J. Brown

RE: Forensic Inspection at Al

On Apr 24,2014 3:31 PM, "Daniel J. Brown" <dbrown@reisssheppe.com> wrote:

Denise,

Please confirm that you will immediately provide us with a copy of the tape referenced in your

email below.

Daniel J. Brown

Reiss Sheppe LLP

425 Madison Avenue, 19th Floor
New York, New York 10017

(Office) (212) 753-2424, ext. 108

(Mobile) (917) 344-0520
(Fax) (212) 753-3829

dbrown@reisssheppe.com

www.reisssheppe.com

From: dsavage180@gmail.com [mailto:dsavage180@gmail.com] On Behalf Of Denise Savage
Sent: Thursday, April 24, 2014 12:22 AM

To: Daniel J. Brown

Subject: Re: Forensic Inspection at Al
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Hey dan. [ want you to know I taped my conversation today with adr's experts. During this conversation we
discussed how Al provided all computers requested. Tim broder's hard drive from his computer was backed up
and wiped long ago. A backup of his drive is contained on the mercurial server and your experts notified me
that data on his drive could be recovered with recovery software. Your experts copied his hard drive and made
clear that they believed they could recover all data. Again, it's all copied to the mercurial server so your guys
have 2 copies of everything. Chis van der pool's drive was recalled by the manufacturer and is defective, but
your experts stated his data could be recovered. Of course, it is also backed up on the mercurial server. Josh
Rusch's computer was produced with his hard drive, also backed up.

Your experts did NOT try to image the aws backup today, contrary to your allegations. We provided them with
all the information to do so today. However, simon said that with the information we provided to them, they
could obtain that data off premises from the cloud and they would image it that way. They didn't even attempt
to download the aws or the share files today.

As for all the share files that your experts are given access to, we are installing ports in the conference room so
they can plug into ethernet cables tomorrow and download the share files more quickly. We volunteered this
option as opposed to having your experts use the wifi so we could expedite their efforts.

You're an asshole dan. I have everything taped. And yes, under ny law and the rules of professional conduct,
it's allowed. If you think you're going to sully my clients with your fictions, you're a fool. If you try any shit
with the court, I welcome it. We have provided all requested data, all requested backups and have provided it in
an orderly and accessible manner, unlike your clients.

Don't fuck me. I'm done with your unethical behavior. Any motions by you, if you're trying to build a case for
some unmeritorious motion to deflect from your clients' unethical behavior, will include my recordings from
today.

Please govern yourself accordingly.

Denise

On Apr 23, 2014 10:31 PM, "Daniel J. Brown" <dbrown@reisssheppe.com> wrote:

Denise,

I understand that Plaintiffs advised T&M that two of the Al developer hard drives were allegedly damaged
and/or "wiped" during the past year, and that their new workstations/hard drives no longer contain any data
relevant to the Adorama project or the October 2013 assembly of the Al virtual machine and external hard
drive.

In addition, I am advised that T&M was unable to confirm during today's onsite inspection and extraction that
they will be able to access Al's AWS backup due to poor internet connectivity onsite at Al. To the extent T&M
is unable to access the AWS system due to the manner in which the backup was provided at Al, we will notify
Plaintiffs regarding the necessary information, data and/or access T&M requires to access/connect to the AWS
in accordance with the Court's March 24th order.

Subject to the foregoing, for which Defendants reserve all rights, Defendants will not be continuing their
forensic inspection at Al tomorrow morning,
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