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UNITED STATES DISTRICT COURT Fe e
EASTERN DISTRICT OF NEW YORK

PHILIPA QUITO, CV], 4 i 3 9 2

Index No: 14-
Plaintiff,
: COMPLAINT
-against- : AND JURY DEMAND

AMB MEDICAL SERVICES, P.C. (a/k/a DocCare),
and ALAN BIGMAN,

Defendants. :
X

Plaintiff PHILIPA QUITO (“Plaintiff””), by and through her attorney, complains and
alleges for her complaint against AMB MEDICAL SERVICES, P.C. (a/k/a DocCare), and
ALAN BIGMAN (together “Defendant” or “Defendants™) as follows:

NATURE OF ACTION

1. This is an action seeking recovery of unpaid hourly wages and overtime wages
on behalf of Plaintiff Philipa Quito, who worked as a medical assistant for Defendants.
Plaintiff worked in excess of forty (40) hours per week, and was not paid time and one half her
regular hourly rate of pay for all hours worked over 40 in a week and also was not paid for all
of her hours worked.

2. Plaintiff alleges on behalf of herself and other similarly situated current and
former employees of the Defendants who elect to opt into this action pursuant to the Fair Labor
Standards Act (“FLSA™), 29 U.S.C. §§ 216(b), that they are: (i) entitled to unpaid wages from

Defendants for work for which they did not receive minimum wages and/or for hours worked
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over forty in a week (“overtime”) for which they did not receive overtime premium pay, as
required by law, and (ii) entitled to liquidated damages pursuant to the FLSA, 29 U.S.C. §§201
et seq.

3. Plaintiff further complains that she is entitled to back wages from Defendant for
work performed for which she did not receive wages, minimum wages and/or overtime
premium pay and spread of hours pay as required by the New York Labor Law §§ 650 et seq.
and the supporting New York State Department of Labor regulations.

4, Plaintiff further complains that she was terminated in retaliation for her repeated
complaints that she was not being paid the wages to which she was entitled.

JURISDICTION AND VENUE

5. This Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C.
§§ 1331, 1337, and 1343, and supplemental jurisdiction over Plaintiff’s state law claims
pursuant to 28 U.S.C. § 1367. In addition, this Court has jurisdiction over Plaintiff’s claims
under the FLSA pursuant to 29 U.S.C. § 216(b).

6. Venue is proper in this district pursuant to 28 U.S.C. § 1391.

7. This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C.

§§ 2201 and 2202.

PARTIES
8. Plaintiff PHILIPA QUITO at all relevant times has been an adult individual,

residing in Kings County, New York.
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9. Upon information and belief, Defendant, AMB MEDICAL P.C. (a/k/a
DocCare) (hereafter “DocCare™), is a New York corporation doing business in Queens County,
New York.

10. Upon information and belief, Defendant DocCare, is a multi-specialty medical
practice with office locations in Ridgewood, Queens and Hauppauge, Long Island.

11.  Upon information and belief, Defendant Alan Bigman (hereafter “Bigman”) is
the Chief Executive Office of DocCare and is a practicing medical doctor, based at 6655
Freshpond Road, Ridgewood, N.Y. 11385, and was at all relevant times the direct supervisor of
the Plaintiff.

12.  Each Defendant, including, but not limited to Bigman, either directly or
indirectly, has hired and fired employees at DocCare; controlled the work schedule and
conditions of employment of the Plaintiff; determined the rate and method of payments of the

Plaintiff; and kept at least some records regarding the employment of the Plaintiff.

STATEMENT OF FACTS
13.  Philipa Quito (“Quito™) worked for AMB Medical Services, P.C. (a/k/a Doc
Care) and Alan Bigman (“Defendants™) from on or about April 12, 2013 until November 13,
2013 (the “time period™).
14.  During the time period, Quito worked as a medical assistant for Defendants at
6655 Freshpond Road, Ridgewood, N.Y. 11385 (“Q1 Building™) and also at 6823 Freshpond
Road, Ridgwood, N.Y. 11385 (“Q2 Building”) both located in Queens County (together the

“Center”).
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15.  During the time period, Quito was not paid wages for all of her hours worked,
and was not paid at time and one half her regular rate of pay for all of her hours worked over
40 in a work week (“overtime wages”), in violation of the Fair Labor Standards Act (“FLSA™)
and applicable New York Labor laws.

16.  During the time period, Quito provided assistance to doctors with surgical
procedures.

17. Quito’s responsibilities as a medical assistant included, among others, clerical
work, clinical work, calling patients to book and schedule appointments, inputting patient
information into the computer, taking vital signs, taking blood and providing instruments,
working with the new clients to obtain information, and filling out the psycho analysis
evaluation forms for new clients.

18.  During the time period, although Quito was assigned a 40 hour shift each week,
Quito regularly was required to work and did work at least 50 hours per week.

19.  During the time period, Quito generally worked 5 days per week with two days
off which varied.

20. During the time period, Quito generally worked at least 50 hours per week.

21.  During the time period, Quito generally worked during the alleged half hour
meal break.

22.  During the time period, Quito’s supervisor required her to start working earlier

than her scheduled shift and required her to continue working past the end of her scheduled

shift.
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23. At the Q1 Building, Defendants had a time clock triggered by a finger scanner
at the reception station which Quito used to record her start time and her end time if she ended
her work at the Q1 Building.

24.  When Quito used this finger scanner, she also signed in or out on a hand-written
sign-in, sign-out sheet.

25.  All time records were kept at the Q1 Building.

26.  If Quito finished her work at the Q2 Building, then the following day she
updated her time sheet at the Q1 Building to reflect her work end time.

27.  During the time period, Quito was generally paid for the hours worked during
her scheduled shift and sometimes was paid for a few additional hours, but she was not paid for
all the hours that she worked.

28.  During the time period, Quité generally worked at least 10 hours per week in
addition to the hours of her scheduled shift for which she was generally not paid.

29.  During the time period, Quito generally worked during the scheduled daily 30
minute lunch break and generally was required to work before and/or after her scheduled shift,
and sometimes on Saturday, to complete her work.

30.  During the time period, Quito was not paid any wages for the scheduled 30
minute daily lunch break during which she was required to work.

31.  Therefore, during the time period, Quito generally worked at least 50 hours per
week but was generally paid for only about 40 to 43 hours per week.

32. During the time period, Quito was not paid for all of her hours worked, and

Quito was not paid all her overtime hours worked at time and one half her regular wage rate.
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33. A few months after Quito started working, she complained to her supervisor
Vivianna Gonzalez (“Gonzalez”) at the Q1 Building about not being paid for all of her hours
worked, not being paid for all overtime wages, and being required to work during her lunch
and before and/or after her scheduled shift. Gonzalez responded that Quito should complain to
the person in charge of payroli, Josephine Tung (“Tung”).

34. That same day, Quito went and made the same complaint to Tung at the Q1
Building. Tung assured Quito that the problem would be resolved, but the following pay period
Quito still was not being paid for all of her hours worked.

35.  Two weeks later Quito complained to her manager, Elwira Roszko (“Elwira™),
at the Q2 Building about not being paid for all of her hours worked, not being paid for all
overtime wages, and being required to work during her lunch and before and/or after her
scheduled shift. Elwira assured Quito that she would speak to Josephine and Dr. Alan Bigman
(“Bigman™). Elwira later assured Quito that she had spoken to both Tung and Bigman and that
the problem would be resolved.

36. Approximately one week later, Quito approached Bigman at his office in the Q1
Building and complained about not being paid for all of her hours worked, not being paid for
all overtime wages, and being required to work during her lunch and before and/or after her
scheduled shift. Bigman’s response was that he wanted to make everybody happy and that the
problem would be resolved. Again, the problem was not resolved.

37.  Quito sent email complaints to Tung about not being paid for all of her hours
worked, not being paid for all overtime wages, and being required to work during her lunch

and before and/or after her scheduled shift.
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38.  Inearly September, 2013, Quito approached Tung again at her office at the Q!
Building and again complained about not being paid for all of her hours worked, not being paid
for all overtime wages, and being required to work during her lunch and before and/or after her
scheduled shift. Tung’s response again was that Quito would be paid, but Quito was never
paid.

39, On Friday November 15, 2013, Quito received a phone call from Dwan who
said that Quito was being terminated because Hava, a primary care doctor, had seen a picture
on Quito’s Instagram page that showed Quito smoking.

40.  Quito told Dwan that Quito had never smoked at work and was a diligent
employee.

41. Quito was fired in retaliation for her complaints about not being paid for all of
her hours worked and not being paid all her overtime wages.

42.  During the time period, Quito was not specifically notified by Defendants of the
regular pay day designated by Defendants, Defendants’ name, address and principle place of
business and telephone number and her specific rate of pay as required by the New York Wage
Theft Prevention Act.

43, Quito has not been given any specific notice of this information to sign and has

not signed any such notice.

FIRST CLAIM FOR RELIEF
FAIR LABOR STANDARDS ACT

44.  Plaintiff repeats and realleges each and every allegation of the preceding

paragraphs hereof with the same force and effect as though fully set forth herein.

6
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45.  Atall relevant times, Defendants have been and continue to be, employers
engaged in interstate commerce and/or the production of goods for commerce, within the
meaning of the FLSA, 29 U.S.C. §§ 206(a) and 207(a).

46. At all relevant times, Defendants employed Plaintiff within the meaning of the
FLSA.

47.  Upon information and belief, at all relevant times, Defendants have had gross
revenues in excess of $500,000.

48.  Plaintiff consents in writing to be a party to this action, pursuant to 29 U.S.C.
§216(b). The named Plaintiff’s written consent is attached hereto and incorporated by
reference.

49. At all relevant times, the Defendants had a policy and practice of refusing to pay
their employees’ wages for all of their hours worked, overtime wages for all hours worked
over forty (40) in 2 workweek, and spread of hours wages.

50. As a result of the Defendants’ willful failure to compensate Plaintiff for all of
her hours worked over 40 in a workweek, the Defendants have violated the FLSA, 29 U.S.C.
§§ 201 et seq., including 29 U.S.C. §§ 207(a)(1) and 215(a).

51. As aresult of the Defendants” failure to record, report, credit and/or compensate
Plaintiff, the Defendants have failed to make, keep and preserve records with respect to each of
its employees sufficient to determine the wages, hours and other conditions and practices of
employment in violation of the FLSA, 29 U.S.C. §§ 201, ef seq., including 29 U.S.C, §§ 211(c)
and 215(a).

52. The foregoing conduct, as alleged, constitutes a willful violation of the FLSA

within the meaning of 29 U.S.C. § 255(a).
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53. Due to the Defendants’ FLSA violations, Plaintiff is entitled to recover from the
Defendants, her unpaid wages, her unpaid overtime wages, and an equal additional amount as
liquidated damages, additional liquidated damages for unreasonably delayed payment of
wages, interest, reasonable attorneys’ fees, and costs and disbursements of this action, pursuant
t0 29 U.S.C. § 216(b).

54.  Defendants willfully violated Plaintiff’s rights and the rights by failing to
provide Plaintiff with proper notices and wage statements in violation of the New York Wage
Theft Prevention Act, N.Y. Lab. Law § 198(1-a) (enacted on April 9, 2011).

55.  Asaresult of Defendants’ violation of the New York Wage Theft Prevention
Act, Plaintiff is entitled to damages of at least $150 per week during which the violations
occurred and/or continue to occur.

SECOND CLAIM FOR RELIEF
NEW YORK LABOR LAW

56.  Plaintiff repeats and realleges each and every allegation of the preceding
paragraphs hereof with the same force and effect as though fully set forth herein.

57.  Atall relevant times, Plaintiff was employed by the Defendants within the
meaning of the New York Labor Law, §§ 2 and 651.

58.  Defendants wilifully violated Plaintiff’s rights, by failing to pay Plaintiff’s
wages, including overtime wages, in violation of the New York Labor Law and its regulations.
59.  The Defendants’ New York Labor Law violations have caused Plaintiff

irreparable harm for which there is no adequate remedy at law. Due to the Defendants’ New
York Labor Law violations, Plaintiff is entitled to recover from Defendants her unpaid wages,

unpaid overtime wages, reasonable attorneys’ fees, and/or costs and disbursements of the

8
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action, pursuant to New York Labor Law § 663(1).

60. Defendants willfully violated Plaintiff’s rights by failing to provide her proper
notices and wage statements in violation of the New York Wage Theft Prevention Act, N.Y.
Lab. Law § 198(1-a) (enacted on April 9, 2011).

61.  Asaresult of Defendants’ violation of the New York Wage Theft Prevention
Act, Plaintiff is entitled to damages of at least $150 per week during which the violations
occurred and/or continue to occur.

THIRD CLAIM FOR RELIEF
BREACH OF CONTRACT

62.  Plaintiff repeats and realleges; each and every allegation of the preceding
paragraphs hereof with the same force and effect as though fully set forth herein.

63.  Plaintiff entered into an employment contract with Defendants, under which
Defendants agreed to pay Plaintiff an hourly wage including overtime wages.

64.  Plaintiff fully performed all of her obligations to work as a medical assistant
under the employment contract.

65.  Defendants breached the employment contract by failing to pay wages to
Plaintiff as required by the contracts.

66.  Defendants’ breach has caused Plaintiff to suffer damages.

67.  Asaresult of Defendants’ breach of the employment contract, Plaintiff has been

damaged in an amount to be determined at trial.
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FOURTH CLAIM FOR RELIEF
{FLSA - Discrimination and Retaliation)

68.  Plaintiff repeats and realleges each and every allegation of the preceding

paragraphs hereof with the same force and effect as though fully set forth herein.
69. By terminating Plaintiff, Defendants violated the FLSA, 29 U.S.C. §201 et seq.
Section 215 (a) (3) specifically states:
It shall be unlawful for any person—
(3) to discharge or in any other manner discriminate against any
employee because such employee has filed any complaint or instituted
or caused to be instituted any proceeding under or related to this Act
[29 USCS §§ 201 et seq., generally; for full classification, consult
USCS Tables volumes], or has testified or is about to testify in any
such proceeding, or has served or is about to serve on an industry
committee.
70.  Due to Defendants’ illegal termination of Plaintiff, Plaintiff seeks and is entitled
to recover from Defendants her unpaid wages, unpaid overtime compensation, damages for
unreasonably delayed payment of wages, back pay, front pay, rehiring and/or reinstatement to

her former position, and reasonable attorneys’ fees, and costs and disbursements of the action.

FIFTH CLAIM FOR RELIEF
(New York Labor Law - Discrimination and Retaliation)

71.  Plaintiff repeats and realleges each and every allegation of the preceding
paragraphs hereof with the same force and effect as though fully set forth herein.

72. By terminating Plaintiff, Defendants violated New York Labor Law § 215.

73. New York Labor Law § 215 states:

§ 215. Penalties and civil action; [fig 1] prohibited retaliation

1. (a) No employer or his or her agent, or the officer or agent of any corporation,
partnership, or limited liability company, or any other person, shall discharge,

10
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threaten, penalize, or in any other manner discriminate or retaliate against any
employee (i) because such employee has made a complaint to his or her
employer, or to the commissioner or his or her authorized representative, or to
the attorney general or any other person, that the employer has [fig 1] engaged
in conduct that the employee, reasonably and in good faith, believes violates
any provision of this chapter, or any order issued by the commissioner (ii)
because such employer or person believes that such employee has made a
complaint to his or her employer, or to the commissioner or his or her
authorized representative, or to the attorney general, or to any other person that
the employer has violated any provision of this chapter, or any order issued by
the commissioner (iii) because such employee has caused to be instituted or is
about to institute a proceeding under or related to this chapter, or {fig 2] (iv)
because such employee has provided information to the commissioner or his or
her authorized representative or the attorney general, or {fig 3] (v) because such
employee has testified or is about to testify in an investigation or proceeding
under this chapter, or {fig 4] (vi) because such employee has otherwise
exercised rights protected under this chapter, or [fig 5] (vii) because the
employer has received an adverse determination from the commissioner
involving the employee.

An employee complaint or other communication need not make explicit
reference to any section or provision of this chapter to trigger the protections of
this section.

T e ok ok ok ok e ok o e o ok

2. {a) An employee may bring a civil action in a court of competent jurisdiction
against any employer or persons alleged to have violated the provisions of this
section. The court shall have jurisdiction to restrain violations of this section,
within two years after such violation, regardless of the dates of employment of
the employee, and to order all appropriate relief, including enjoining the
conduct of any person or employer; ordering payment of liquidated damages,
costs and reasonable attorneys' fees to the employee by the person or entity in
violation; and, where the person or entity in violation is an employer, ordering
rehiring or reinstatement of the employee to his or her former position with
restoration of seniority or an award of front pay in lieu of reinstatement, [fig 1]
and an award of lost compensation [fig 2] and damages, costs and reasonable
attorneys' fees. Liguidated damages shall be calculated as an amount not more
than ten thousand dollars. The court shall award liquidated damages to every
employee aggrieved under this section, in addition to any other remedies
permitted by this section. The statute of limitations shall be tolled from the date
an employee files 2 complaint with the commissioner or the commissioner
commences an investigation, whichever is earlier, until an order to comply
issued by the commissioner becomes final, or where the commissioner does not
issue an order, until the date on which the commissioner notifies the
complainant that the investigation has concluded. Investigation by the
commissioner shall not be a prerequisite to nor a bar against a person bringing a

11
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civil action under this section.

3. Any employer or his or her agent, or the officer or agent of any corporation,

partnership, or limited liability company, or any other person who violates

subdivision one of this section shall be guilty of a class B misdemeanor.

74. Prior to the commencement of this claim, on September 15, 2014, Plaintiff
served a copy of this Complaint upon the Attorney General of New York State.

75. Due to Defendants’ illegal termination of Plaintiff, Plaintiff seeks and is entitled
to recover from Defendants his unpaid wages, damages for unreasonably delayed payment of
wages, back pay, front pay, rehiring and/or reinstatement to his former position, and reasonable

attorneys’ fees, costs and disbursements of the action, and liquidated/punitive damages,

pursuant to New York Labor Law § 663(1).

PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that this Court grant the following

relief’

a. Designation of this action as a collective action on behalf of the Collective
Action Members and prompt issuance of notice pursuant to 29 U.S.C. §216(b)
to all similarly situated members of an FLSA Opt-In Class, apprising them of
the pendency of this action, permitting them to assert timely FLSA claims in
this action by filing individual Consents to Sue pursuant to 29 U.S.C. §216(b)
and appointing Plaintiff and her counsel to represent the Collective Action

members;

b. A declaratory judgment that the practices complained of herein are unlawful
12
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under the FLLSA and the New York Labor Law;

¢. An injunction against the Defendants and their officers, agents, successors,
employees, representatives and any and all persons acting in concert with it, as
provided by law, from engaging in each of the unlawful practices, policies and
patterns set forth herein;

d. An order tolling the statute of limitations;

e. An award of unpaid wages, spread of hours wages, overtime wages and unpaid
minimum wages due under the FLSA and the New York Labor Law;

f.  Anaward of liquidated and/or punitive damages, as a result of the Defendants’
willful failure to pay overtime compensation pursuant to 29 U.S.C. § 216 and
the New York Labor Law;

g. An award of prejudgment and postjudgment interest;

h. An award of costs and expenses of this action together with reasonable
attorney’s and expert fees;

i. An award of statutory damages under the New York Wage Theft Prevention
Act;

j. An award of lost compensation resulting from Plaintiff’s illegal termination;
and

k. Such other and further relief as this Court deems just and proper.

13
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DEMAND FOR TRIAL BY JURY
Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiff demands a trial

by jury on all questions of fact raised by the complaint.

Dated: New York, New York
September 15, 2014

LAW OFFICE OF WILLIAM COUDERT RAND

pogs. T

William Coudert Rand, Esq.
Attorney for Plaintiff

488 Madison Avenue, Suite 1100
New York, New York 10022

Tel: (212) 286-1425

Fax: (646) 688-3078

Email: werand(@wcrand.com

14
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CONSENT TO BECOME PARTY PLAINTIFF

By my signature below, I hereby authorize the filing and prosecution of claims in my name and
on my behalf to contest the failure of

A Mediecal Secvices , (.C. grd Alaq B topay
me overtime wages and/or minimum wages as required under state and/or federal law and also
authorize the filing of this consent in the action(s) challenging such conduct, I authorize the
representative plaintiffs and designate them class representatives as my agents to make decisions
on my behalf concerning the litigation, the method and manner of conducting this litigation, the
entering of an agreement with Plaintiffs’ counsel concerning attomeys’ fees and costs, and all

other matters pertaining to this lawsuit.
Db (Ll _prisla? Guero
_ 1gnatul‘c Date Print Name
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