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Disclaimer: Nothing below should be considered legal advice and as such
should not be relied upon. Furthermore, this may constitute Attorney
Advertising under the New York Rules of Professional Conduct. Each case
must be evaluated on the basis of its unique facts and circumstances. Prior
results do not guarantee a similar outcome.
The bedroom is the only place where I like to lose control.
I was raped. I’ve been sexually harassed. I was afraid to speak out, because I
was taught that good girls don’t make a fuss.
The office is one place where sexual nonsense should not be tolerated. You
don’t have to put up with lewd comments from your boss. You don’t have to
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suffer in silence while being objectified. You have legal protections!
Latino Trump Supporter

That’s why I invited a special guest to give us a lesson in sexual harassment
Mike Pospis
is a Manhattan
lawyerYour
who has
represented many
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clients in sexual harassment suits. He grew up in New Jersey and currently
lives in New York City. Mike excelled at math and science and parlayed his

‘Taco Trucks On Every
Corner’

Vanderbilt engineering degree and St. John’s law degree into a stint as a
patent litigator. After several years of working as an associate at two big firms
where he developed and sharpened his litigation skills, he realized that what
he longed to do was to be a voice for the disenfranchised and stand in the

He Filmed The Death Of

’

Eric Garner. Now He s
Getting Ready To Spend
4 Years In Prison.

underdog’s corner, pushing for victory. In 2009 he opened his firm, Pospis
Law, to accomplish this goal.
Jincey Lumpkin: Mike, what is sexual harassment?
Mike Pospis: It’s a form of sex discrimination. There are generally two types
of sexual harassment.
The first type, known as “quid pro quo” harassment (“quid pro quo” is Latin for
“this for that”), occurs where an employee is subjected to unwelcome sexual
conduct, such as requests for sexual favors or sexual advances, and the
employer uses the worker’s reaction to that conduct as a basis for decisions
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affecting the employee. An example is where an employee is fired because
she refused to sleep with her boss.
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The second type, known as “hostile work environment” harassment, occurs

’
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where unwelcome sexual conduct creates an abusive, hostile, offensive or
intimidating work environment. This is usually accomplished through the use
of sexually offensive remarks, jokes or comments, profanity, crude humor,
displays of pornography or sexual graffiti, touching and/or repeated requests
for dates.
Lumpkin: What is the most common complaint from your female clients about
sexual harassment?
Pospis: Without discussing particular cases or clients, I can generally say that
a recurring allegation is that the client has been forced to endure demeaning
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sexual comments and remarks, has been propositioned by her boss or both. A
common concern is that bringing the harassment to the employer’s attention
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will result in adverse consequences (such as being fired), or that the client
won’t be believed, will be perceived as an opportunist and/or will suffer
reputational harm. These are valid concerns, and I make it a point to discuss
them with my clients. Contrary to what many seem to believe, rushing off to
court is not always the best option. The most important question is what is

Add us on Snapchat

best for the client, given her unique circumstances.
Lumpkin: I’ve absolutely had the fear that no one would believe me if I told
the truth. Feeling trapped by fear is awful, suffocating, even. Why do you think
sexual harassment is so prevalent?
Pospis: In my view it is the perfect storm of sexist attitudes towards women
and preconceived notions of women’s roles in our society, the inherent power
imbalance in the employer/employee relationship coupled with the temptation
for those in power to exploit it, and disincentives for victims to report the
Such
disincentives canKnow
includeYour
the victim’s
financial dependence
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harassment.
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on the job, feelings of shame, the concern that no one will believe them and
the concern that they will suffer professional repercussions.
Lumpkin: How can women in the workplace stand up for their rights and
protect themselves?
Pospis: I think that a victim should immediately and explicitly tell the harasser
that the offending conduct is unwelcome and unacceptable and report the
harassment, ideally in writing, in accordance with the company’s
discrimination/harassment policy. Also, it’s important to keep detailed notes
and records, including dates and times, of what happened.
If the company does not have a discrimination/harassment policy, the
incident(s) should be reported to the employee’s immediate supervisor (or that
person’s superior or counterpart, if the victim’s supervisor is the harasser), and
to the company’s human resources department. If addressing the issue
internally is not effective, a victim may seek one or more remedies through
formal legal channels, such as filing a charge of discrimination with the EEOC
(the United States Equal Employment Opportunity Commission, which is a
federal agency responsible for enforcing federal laws against sexual
harassment) or in a state agency, such as the New York State Division of
Human Rights, or by filing a complaint in court.
Lumpkin: How much is too much? When has the line been crossed?
Pospis: It really depends on a variety of things, including the nature of the
harassment and all of the facts bearing on the work environment.
For example, in the “quid pro quo” situation, where an employee’s reaction to
unwelcome sexual conduct is used as the basis for decisions affecting her
employment, the line has clearly been crossed when an employee is fired or
demoted because she refused to sleep with her boss.
In the “hostile work environment” situation, however, the “line” is less clear,
because the focus is on a course of conduct over a period of time. Under
federal and New York law, the victim must show that harassment was either
“severe” or “pervasive,” but there is no such requirement under the New York
City Human Rights Law.
Factors bearing on whether the harassment is “severe or pervasive” include
(1) how often the bad conduct occurred, (2) its severity, (3) whether it is
physically threatening or humiliating and (4) whether it unreasonably interferes
with an employee’s work performance. Even a single incident, if sufficiently
severe, can be enough.
Courts have found that the following may amount to sexual harassment: (1)
the presence of pornography in the workplace, (2) sending emails with
sexually explicit content and making comments regarding plaintiffs’ bodies, (3)
making remarks about a female employee’s sex life, (4) touching breasts and
(5) smacking an employee on the rear end in the presence of her coworkers.
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Lumpkin: Oh, dear, I hope that anyone who works for me understands that by
the nature of the business, there will be porn hanging around! But back to the
issue at hand. When is the right time to find an attorney?
Pospis: I don’t think there is one “right” time, because each case is different.
That said, and by way of example, I think you should seriously consider
contacting an attorney once unwelcome sexual conduct makes you
uncomfortable or interferes with your work, and certainly after your employer
has taken a negative action against you, such as firing or demoting you
because you rejected your boss’ sexual advances.
Even if the case is not ready for litigation, your lawyer can work with you
behind the scenes to write to your boss or HR, or write on your behalf. This
gives your employer the opportunity to correct and address the problem and
can, if necessary, later support a lawsuit.
If you decide that you want to file a formal complaint of discrimination, it is
advisable to have a lawyer at your side. Employment law is complex, and your
lawyer can make sure that nothing is missed and that you present the
strongest case possible.
It is, however, important not to wait too long. The law imposes strict filing
deadlines, and you should allow as much time as possible to conduct prefiling
negotiations or prepare the necessary papers for filing. I also think it is a
mistake to wait until you are fired to speak with a lawyer. Even a good sexual
harassment case may be viewed skeptically if harassment allegations are
made for the first time after you are let go.
Lumpkin: I know a lot of women are afraid to report sexual harassment
because they fear retaliation by the harasser. Are there any protections for
this?
Pospis: Yes. Retaliation for opposing or protesting sexual harassment is
specifically prohibited by various laws.
An employer engages in unlawful retaliation when it takes an “adverse
employment action” against an employee because she engaged in “protected
activity.” An “adverse employment action” generally means anything that may
dissuade a reasonable worker from making or supporting a charge of
discrimination, such as termination, demotion, loss of title, loss of benefits,
undesirable work assignments or diminished responsibilities.
“Protected activity” refers to a broad range of actions that a victim might take
in order to protest or oppose discrimination, including making complaints to
management, writing letters, expressing support for coworkers, filing a charge
of discrimination or participating in an investigation, proceeding or hearing
under the antidiscrimination laws.
Lumpkin: How can someone find a good lawyer?
Pospis: Many organizations, such as the American Bar Association, the
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and the New York County Lawyers’ Association maintain lawyer referral
services for a variety of legal matters.
*****
Toot, toot! Get your firstclass ticket on the baby train! Next time I’m taking you
along on the journey of making my baby. As always, if you have questions to
ask or stories to share, you can tweet me @juicyjincey or reach out to me at
Facebook.com/JinceyLumpkin.
Follow Jincey Lumpkin on Twitter: www.twitter.com/juicyjincey
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