
1 
 
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

-------------------------------------------------------------X 

CLAIRE CASSEUS, 

 

    Plaintiff,   REPORT AND 
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  -against-     CV 15-1914 (SJF)(AYS) 

   

NEW YORK COLLEGE OF HEALTH  

PROFESSIONS, 

 

    Defendant. 

------------------------------------------------------------------X 

APPEARANCES: 

PETER M. ZIRBES, ESQ. 

Attorneys for Plaintiff 

116-27 Queens Boulevard 

Forest Hills, New York 11375 

 

HOEY KING 

Attorneys for Defendant 

BY: GREGORY ROSS BENNETT, ESQ. 

55 Water Street, 29th Floor 

New York, New York 10041 

 

SHIELDS, Magistrate Judge: 

 This is an employment discrimination action commenced by Plaintiff Claire Casseus 

(“Plaintiff” or “Casseus”) against her former employer, the New York College of Health 

Professions (“Defendant” or the “College”). Plaintiff is an African American female. She alleges 

a Title VII claim of employment discrimination and a claim pursuant to the Equal Pay Act. The 

former claim alleges that Plaintiff was subject to a hostile working environment based upon her 

race and/or gender.  The latter alleges that Plaintiff was paid less than male faculty members who 

worked as “Chairs” or “Deans” at the College. Presently before this court is Defendant’s motion 

for summary judgment which has been referred to this Court for a Report and Recommendation.  
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For the reasons set forth below, it is respectfully recommended that Defendant’s motion for 

summary judgment be granted. 

BACKGROUND 

 The following facts, which are supported by the record, are deemed admitted. 

 1. Facts  

a. The Defendant College 

i. Locations 

Defendant New York College of Health Professionals (“Defendant” or “College”) offers 

accredited undergraduate and graduate degree programs in the field of holistic health care. See 

Defendant’s 56.1 Statement (“Def. 56.1”) ¶ 1. The College has a campus located in Syosset, NY, 

and multiple site locations in New York City.  Deposition of Lisa Pamintuan (“Pamintuan Dep.”) 

at 16. Between October 2011 and April 2014, the College had three sites located in Open Center, 

Riverside, and SoHo. Deposition of Plaintiff Claire Casseus (“Plaintiff Dep.”) at 159-60; 

Pamintuan Aff. 16-17. Unlike the Syosset campus, the three site locations are just rooms. 

Plaintiff Dep. at 160-61. There were no offices at the SoHo site, and there were small offices at 

the Open Center and Riverside sites. Id. Since the site locations are located throughout the city, 

many faculty members were required to traverse between locations. Pamintuan Dep. at 152. 

ii. Faculty Roles  

The College employs both adjunct and full time faculty. During the time Plaintiff was 

employed by Defendant, adjunct faculty were compensated at a rate of $20.00 per hour for 

administrative work, and up to $60.00 per hour for teaching. Virasawmi Aff. ¶ 16, Pamintuan 

Dep. at 98. Unlike adjunct faculty, full time faculty receive a salary. The salary range for a full-

time faculty member in 2012 was approximately $50,000 to $55,000. Pamintuan Dep. at 99. At 
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all relevant times, the College required full time faculty members to work 35 hours per week, 27 

of which were required to consist of “contact” hours, which are comprised of hours spent either 

teaching, advising, or at a clinic. Pamintuan Dep. at 52, 61-62.  Full time faculty members have a 

more substantive teaching load than adjunct professors; they are required to participate in various 

activities, they are involved in the curriculum development, and they are required to advise 

students. Pamintuan Dep. at 51. 

At times, the College selects particular full time faculty members to become “Chairs” of 

certain departments. Id. at 79, 81. The College describes the role of “Chair” as prestigious within 

academia. Id. at 85.  The Chair of a department is responsible for supporting the dean in the 

oversight of the faculty, ensuring that applicable protocol and procedures are followed along 

with accreditation standards, assisting in the ongoing assessment of faculty and students and the 

student academic process, and working with others to assist in the scheduling of courses. Id. at 

41-81. Although the role does come with additional responsibilities, the College does not 

increase a faculty member’s compensation upon being named a Chair. Id. at 41, 85, 104, 141-42. 

In addition to Chairs, the College also appoints Deans. Deans have responsibilities 

including, but not limited to, approving “test outs” for students; interviewing students; 

interviewing admission candidates; negotiating salaries for faculty members; reviewing and 

assessing the performance of departmental “chairs”; developing new curriculum; organizing the 

Clinic Oversight Committee; carrying out the College’s mission statement; and significant 

involvement in accreditation related issues. Affidavit of Errol Virasawmi (“Virasawmi Aff.”), 

Ex. H. The College determines the salary of each Dean by evaluating what a comparable dean at 

the College earns, the credentials of the individual, experience, licenses, and published works in 

the field. Pamintuan Dep. at 88-89.  
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b. Plaintiff’s Tenure with the College 

i. Plaintiff Begins Working for the College 

In or around October of 2011, Plaintiff was hired by the College as an adjunct professor. 

She was extended an offer by Cheryl Chandler, the College’s Program Coordinator. Virasawmi 

Aff. ¶ 16; Plaintiff Dep. at 78, 80. Upon extending the offer to Plaintiff, Chandler told Plaintiff 

that Lisa Pamintuan (“Pamintuan”), the College’s president, instructed Chandler to hire Plaintiff. 

Plaintiff Dep. at 100-01. As an adjunct faculty member, Plaintiff understood her job duties to 

consist of preparation work, exclusively teaching a health science course, and preparing for the 

students’ tests. Plaintiff Dep. 82-84. After her first semester teaching at the College, Plaintiff 

would learn of the classes she was assigned to teach by either logging into the College’s website, 

or via a telephone call from either Barry Newman or Dennis Vella. Plaintiff Dep. at 87-88, 98-

99.  

In January of 2012, Pamintuan personally met with Plaintiff and offered her a promotion 

to the position of a full-time faculty member.  Plaintiff Dep. at 111-12. Plaintiff happily accepted 

the appointment. Plaintiff Dep. at 113-15. Upon her appointment as a full time faculty member, 

Plaintiff began receiving an annual salary of $60,000. This salary was higher than that of other 

full time faculty members, and was set by Pamintuan. Virasawmi Aff. ¶ 13, 16, Pamintuan Dep. 

at 84. 

Around the same time that Plaintiff transitioned to her full time position, the College 

created a position titled “Chair of Massage Therapy of New York City.” Pamintuan Dep. at 47.  

The position was created in part to make sure that the students had a level of comfort and 

consistency in the city locations. Id. at 49. Shortly after Plaintiff accepted the full-time faculty 

appointment, Pamintuan interviewed Plaintiff for the newly created Chair position. Pamintuan 
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determined that Plaintiff was qualified, and extended her an offer to assume the Chair role. Id. at 

46, 47, 84; Plaintiff Dep. at 121, 126. Plaintiff’s responsibilities as Chair included, but were not 

limited to, teaching, advising students, and working with faculty. Pamintuan Dep. at 49. 

According to Plaintiff, Pamintuan told Plaintiff that she would see a difference in her pay, but 

did not state a specific dollar amount. Plaintiff Dep. 129-32. Soon after, Plaintiff’s compensation 

increased from $60,000 to $63,000. Virasawmi ¶ 17, Ex. J. 

ii.  Plaintiff is Promoted to Full Time Faculty Member and Chair 

Approximately one month after Plaintiff accepted her appointment as Chair, Plaintiff 

states that she learned that she was a type of “Dean” at the College. Plaintiff Dep. at 136-38, 46. 

According to Plaintiff, she learned this information from her colleague, Ms. Chandler. Id. Aside 

from Ms. Chandler and unnamed students, Plaintiff never spoke with anyone within the 

Defendant’s administration about her alleged appointment to serve as a dean. Indeed, Plaintiff 

neither spoke with Pamintuan nor Errol Virasawmi, the College’s Chief Financial Officer, about 

becoming a dean.  Nor did she have any discussion with anyone about what her anticipated or 

actual job duties would be as a dean. She was never promised a salary increase with respect to 

assuming a role as dean, and she never performed the duties of a Dean of the College. Plaintiff 

Dep. at 141, 150, 158-59, 164-65, 177, 357-58.  

On or around April 16, 2012, the College hired Dr. Barry Newman (“Newman”). 

Newman acted as the College’s Director of New York City Operations, and also taught classes. 

His duties included overseeing the operations of the Manhattan sites and supporting the 

academic dean in streamlining various processes. Pamintuan Aff. ¶¶ 134-35. The College hired 

Newman because it required someone to spearhead the daily operation aspects of the College’s 

multiple New York City sites, and Newman had previous experience in higher education with 
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operation management skills. Pamintuan Dep. ¶ 11. Indeed, prior to working for Defendant, 

Newman had worked as the “Director of Operations” for an educational institution. Id. The 

College hired Dennis Vella (“Vella”) about a month after it hired Newman. Varisawmi Aff. ¶ 6. 

Vella had the same responsibilities as Newman, and he eventually succeeded Newman as the 

College’s Director of Operations. Virasawmi Aff. ¶ 6. Vella, like Plaintiff, worked in the 

College’s city locations, and did not have an office. Pamintuan Aff. ¶ 8. Newman, on the other 

hand, taught in both the College’s Syosset Campus and city locations; he had an office at the 

Syosset campus Id.  

 During Plaintiff’s tenure with the College, Newman was Plaintiff’s direct supervisor until 

Vella succeeded him. Plaintiff Dep. at 98-99, 178-79, Virasawmi Aff. ¶ 6. Plaintiff states that 

Newman informed her on or about May 25, 2012, that she would have to work forty hours or 

more per week in order to retain her full-time faculty status. Plaintiff Dep. at 209-213. Plaintiff 

further stated that while working full time, she was forced to perform two specific types of work 

assignments that were not related to her job description: student advising and accompanying 

students on a bus trip once during the summer or fall of 2012. Plaintiff Dep. at 224-25, 227. 

According to Plaintiff’s testimony, during the one and only bus trip she went on with the 

students, Brian Jeran (“Jeran”), a College employee, was rude to her and demanded that she 

return to the campus to obtain the students’ Metrocards. Jeran later apologized to Plaintiff and 

explained he only wanted to ensure the students had their Metrocards. Plaintiff Dep. at 239. 

 Plaintiff further testified that while working full-time, she was required to travel between 

three campuses. Plaintiff Dep. at 210. She states she was required to work forty hours per week, 

and that during twenty or more of those hours, the classes were empty. According to Plaintiff she 

was unable to leave even if classes were empty because her supervisor, Newman, monitored 
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where Plaintiff was during the hours she was scheduled to work. Id. Because she was not given 

an office, Plaintiff states that she had to sit on a bench, waiting for the time allotted classes to 

pass. Id.  According to Plaintiff, she was assigned this schedule to “discourage [her] to leave.” 

Id. Plaintiff states that while she was Chair, Pamintuan stopped speaking to her; however, 

Plaintiff does not recall when that occurred. Plaintiff Dep. at 207. Plaintiff further testified that 

while she was Chair, Pamintuan singled her out and harassed her by failing to invite her to 

meetings. She characterizes this conduct as occurring on “very rare occasions,” when Pamintuan 

would pop up in Open Center or Soho and hold meetings.” Plaintiff Dep. at 255-56. Plaintiff 

does not provide dates when these meetings occurred, the purpose of the meetings, or who else 

was invited to the meetings. Indeed, her testimony supporting this allegation is only that 

Pamintuan would invite whoever she wants “and especially her white people or whatever, 

Caucasian,” and Plaintiff was never invited. Plaintiff Dep. at 255-56. 

iii. Plaintiff is Demoted Back to Adjunct Faculty Member 

On May 1, 2013, Newman advised Plaintiff that due to low density, two of the classes 

she taught were being cancelled. Virasawmi Aff., Ex. Y. On that same date, Plaintiff once again 

became an adjunct faculty member earning $60.00 per hour for teaching duties and $20.00 per 

hour for “admin” work. Virasawmi Aff. ¶ 18; Virasawmi Aff., Ex. K. Shortly thereafter, on May 

14, 2013, Vella requested permission from Pamintuan to once again hire Plaintiff as a full-time 

faculty Member. Pamintuan granted Vella permission to do so if that was Plaintiff’s wish. 

Virasawmi Aff. ¶ 36; Virasawmi Aff., Ex. BB. Although it does not appear Plaintiff was hired as 

a full-time faculty member after May 1, 2013, she was assigned at least ten (10) credits to teach 

between September 2013 and December 2013. Virasami Aff., Ex. M. 

iv. Plaintiff’s Termination 
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On April 28, 2014, Vella, the College’s then Director of Operations, emailed various 

faculty members including Plaintiff, requesting that they let him know if they wished to teach 

“Public Health OS 106.” Virasawmi Aff. ¶ 41. The email was sent to Plaintiff’s “nycollege.edu,” 

email address, to which she had access at the time the email was sent. Virasawmi Aff. ¶ 40, Ex. 

FF.  Although this was the class Plaintiff primarily taught, she did not speak to Vella about the 

email. Plaintiff Dep. at 312-14, Virasawmi Aff. ¶ 22. Plaintiff testified that the College did not 

give her any classes for the Summer 2014 trimester. Plaintiff Dep. at 264. She based this 

conclusion on the facts that Newman did not return her phone calls and the College website, 

which she regularly checked for her schedule, did not indicate she was assigned any classes. 

Plaintiff Dep. at 264. However, Plaintiff concedes she had access to her email account, and never 

contacted Vella with regard to the email. Plaintiff Dep. at 264, 313. 

 As of May 1, 2014, the College assigned Plaintiff the “Public Health OS 106” course to 

teach beginning on May 5, 2014. Virasawmi Aff. ¶ 23, Ex. N. Plaintiff did not appear at the 

College to teach the course, and the course was reassigned to William McCaffrey on May 13, 

2014. Virasawmi Aff. ¶¶ 23-24, Exs. O, P. 

 On September 6, 2014, Plaintiff sent the College the following email: 

To whom it may concern, 

MY NAME IS CLARE CASSEUS, I would like New York College, SCHOOL 

OF HEALTH PROFFESIONS administration to send me a letter VIA EMAIL or 

BY MAIL Stating EXACTLY WHEN I STOPPED WORKING FOR THE 

COLLEGE. I BELIEVE IT WAS 4/21/14. PLEASE DO SO ASAP. YOU CAN 

ALSO FORWARD IT TO sn@edsetcenter.com.  

C. Caseus 

 

Virasawmi ¶ 40, Ex. FF; Plaintiff Dep. at 50. 
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 Solely in response to Plaintiff’s request, the College issued a letter to her, which stated 

that her employment had been terminated on April 21, 2014. Plaintiff Dep. At 50; Virasawmi 

Aff. ¶ 42. 

v. EEOC Proceedings 

On December 12, 2014, Plaintiff filed a claim of employment discrimination with the 

EEOC. Def. 56.1 ¶ 63, DE 29. The complaint alleged only racial and national origin 

discrimination. Bennett Aff., Ex. E, DE 29-7.   

 2. The Causes of Action in the Complaint 

 Plaintiff’s present complaint contains three causes of action. First, she claims a violation 

of the Equal Pay Act. In support of this claim Plaintiff alleges that she was employed as a 

“Dean/Department Chair,” and that she was paid less than male employees holding the same or 

similar position. Complaint at ¶ 62-64. Second, Plaintiff claims a violation of Title VII. That 

claim alleges employment discrimination based upon race and gender.  Id. at ¶¶ 66-71. Adverse 

employment actions alleged in support of her claim are alleged to consist of “demotion, 

assignment of vastly ranging different responsibilities, and termination.”  Id. at ¶ 70. Finally, 

Plaintiff’s complaint alleges a claim of a hostile work environment based upon her race and 

gender. In connection with this final claim Plaintiff states, generally, that the workplace was 

“permeated with discriminatory intimidation, ridicule and insult,” id. at ¶ 73, that was so severe 

and pervasive as to alter the conditions of her employment making it “unbearable and physically 

impossible,” id. at ¶ 74. Plaintiff’s complaint seeks unspecified damages in connection with her 

Equal Pay Act and Title VII claims of discrimination and $2 million in damages for her Title VII 

hostile environment claim.   

  3. Procedural History 
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 As noted, the complaint herein was filed on April 8, 2015.  See Complaint, DE 1. The 

District Court thereafter established discovery deadlines, and supervision of outstanding 

discovery was referred to this Court. See Order dated September 30, 2015.  As established by the 

District Court, discovery was to be completed by March 30, 2016, and dispositive motions were 

to be filed by May 31, 2016.  Id. A pretrial conference was scheduled to be held before the 

District Court on September 6, 2016.  Id. This Court thereafter scheduled an initial conference to 

be held on November 16, 2015. Plaintiff’s counsel’s request to appear at that conference via 

telephone was denied, but counsel were directed to confer and appear on a mutually convenient 

date.  The November 16, 2015 conference was thereafter rescheduled and held before this Court 

on December 4, 2015. 

 At the December 4, 2015 conference, this Court noted the deadlines established by the 

District Court. See DE 14. This Court ordered, and the parties agreed that in lieu of formal 

discovery requests, they would engage in paper discovery pursuant to this Court’s employment 

discovery protocols. DE 14. While such protocols were to be complied with by February 29, 

2016, counsel were also given leave to engage in additional paper discovery if deemed 

necessary. Id. Depositions were to take place during the month of March 2016. Counsel were 

directed to submit a joint status letter to this Court on March 24, 2016 indicating the status of 

discovery, and whether they sought a settlement conference. Id. 

 The status letter submitted to this Court on March 24, 2016 requested an additional thirty 

days to complete discovery. See DE 15. In view of the fact that the requested extension of time 

exceeded the deadline established by the District Court, this Court declined to grant the request, 

and directed that it be made to the District Court. See Order dated March 28, 2016. Defense 

counsel thereafter submitted a motion for an extension of time in which to complete discovery to 
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that Court. DE 16. That motion, which sought to extend discovery to April 29, 2016, was denied. 

See Order dated March 30, 2016. Plaintiff’s counsel thereafter made a motion to extend 

discovery. That motion set specific dates for the completion of the parties’ depositions. DE 17. 

The District Court granted the motion insofar as extending the deadline for completion of 

discovery to April 18, 2016. See Order dated April 4, 2016.  No other deadlines were changed, 

and the District Court made clear that there would be no further extensions of discovery.  Id. 

4.         Current Summary Judgment Practice 

 On May 9, 2016, Defendant submitted a letter in compliance with the rules of the District 

Court advising the Court of the service of its motion for summary judgment. DE 18. That letter 

memorialized the May 9, 2016 service on Plaintiff’s counsel of the motion and supporting 

papers. Id. On May 26, 2016, Defense counsel, with the consent of Plaintiff’s counsel, sought to 

extend the summary judgment briefing schedule to allow Defendant to serve its reply brief by 

June 3, 2016. DE 19. The District Court granted the extension sought. DE 20. On June 2, 2016, 

(after the filing of the May 9, 2016 letter appearing at DE 18, which had indicated service of 

Defendant’s summary judgment papers) Plaintiff’s counsel submitted a letter to the District 

Court taking the position that the summary judgment motion had not yet been “filed or served.”  

DE 21.  

 On June 3, 2016, in accord with the extension granted by the District Court, Defendant 

filed its motion for summary judgment. DE 22. Despite the fact that Plaintiff did not respond to 

the motion, the motion papers filed include a “Reply Memorandum of Law in Further Support of 

Motion for Summary Judgment.”  DE 22-6.  That memorandum of law does not address any 

arguments made in opposition to the motion (since none had been served) but argued that the 

District Court should not conduct an independent review of the entire record when determining 
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whether summary judgment should be granted.  See DE 22-6. Defendant further argued that, 

even if such a review were to be conducted, summary judgment was nonetheless appropriate. Id. 

 On June 27, 2016, Plaintiff moved for an extension of time in which to file her response 

to the motion for summary judgment.  DE 23. Defendant opposed the motion. DE 24. On June 

29, 2016, the District Court granted Plaintiff’s motion for additional time in which to respond to 

the motion for summary judgment, to the extent of granting Plaintiff until July 29, 2016 to 

respond.  Defendant was granted until August 8, 2016 to reply. DE 25. Plaintiff failed to respond 

to the motion and, on August 8, 2016, Defendant moved for leave to file the motion for summary 

judgment as unopposed.  DE 26. In an order dated August 9, 2016, the District Court granted 

Defendant leave to file the motion as unopposed.  DE 27.   

 On the next day, August 10, 2016, Defendant filed its summary judgment motion, DE 29, 

and Plaintiff moved for another extension of time in which to file her opposition to the motion. 

DE 28.  One day later, Defendant filed a letter opposing Plaintiff’s request for additional time in 

which to oppose the motion.  DE 30.  In a decision dated August 12, 2016, the District Court 

denied Plaintiff’s August 10, 2016 motion for an extension of time in which to oppose the 

summary judgment motion, and ruled that it would consider the summary judgment motion as 

unopposed.  DE 31.  

 Five days later, despite the District Court’s decision denying the motion for additional 

time, Plaintiff filed her opposition to the summary judgment motion on the docket herein. DE 32. 

The next day, Defendant filed a letter opposing the filing. DE 33. The District Court, treating 

Plaintiff’s filing as a request for reconsideration of its order denying Plaintiff additional time in 

which to respond to Defendant’s motion, granted Defendant until August 26, 2016 to respond to 

the request for reconsideration.  DE 34. On August 23, 2016, the District Court entered an order 
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adhering to its August 12, 2016 order denying Plaintiff’s request for additional time in which to 

respond to Defendant’s summary judgment motion.  DE 35.  That order also referred the 

unopposed motion to this Court. Id. 

 As the foregoing summary of the docket activity in this matter makes clear, Plaintiff was 

denied additional time in which to respond to the motion, and the District Court has made clear 

that the motion is to be considered as unopposed.  With this procedural posture in mind, the 

Court turns to decide the motion as referred. 

DISCUSSION 

I. Legal Principles: Summary Judgment 

 A. Standards on Summary Judgment 

 Summary judgment is only appropriate where “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.” Fed. R. Civ. P. 56(a). “An issue of fact is ‘genuine’ if the evidence is such that a 

reasonable jury could return a verdict for the non-moving party.” Senno v. Elmsford Union Free 

School Dist., 812 F. Supp. 2d 454, 467 (S.D.N.Y.2011) (citing SCR Joint Venture L.P. v. 

Warshawsky, 559 F.3d 133, 137 (2d Cir. 2009)). A fact is “material” if it might affect the 

outcome of the litigation under the relevant law. Id. The party moving for summary judgment is 

first responsible for demonstrating the absence of any genuine issue of material fact. Celotex 

Corp. v. Catrett, 477 U.S. 317, 322 (1986). The burden then shifts to the party opposing 

summary judgment to present evidence that is sufficient to satisfy every element of the claim and 

“designate specific facts showing that there is a genuine issue for trial.” Celotex Corp., 477 U.S. 

at 324(quotation marks omitted). “Summary judgment is properly granted when the non-moving 
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party ‘fails to make a showing sufficient to establish the existence of an element essential to that 

party’s case, and on which that party will bear the burden of proof at trial.’ ” Abramson v. Pataki, 

278 F.3d 93, 101 (2d Cir. 2002) (quoting Celotex Corp., 477 U.S. at 322). 

 In deciding a motion for summary judgment, the Court must “‘construe the facts in the 

light most favorable to the non-moving party and must resolve all ambiguities and draw all 

reasonable inferences against the movant.’ ” Brod v. Omya, Inc., 653 F.3d 156, 164 (2d Cir. 

2011) (quoting Williams v. R.H. Donnelley, Corp., 368 F.3d 123, 126 (2d Cir. 2004)). However, 

in opposing a motion for summary judgment, the non-moving part may not rely on unsupported 

assertions, conjecture or surmise. Goenaga v. March of Dimes Birth Defects Found., 51 F.3d 14, 

18 (2d Cir. 1995) (citation omitted). A motion for summary judgment cannot be defeated on the 

basis of mere denials or unsupported alternative explanations of facts. Senno, 812 F. Supp. 2d at 

467. The non-moving party must do more than show that there is “ ‘some metaphysical doubt as 

to the material facts,’ ” McClellan v. Smith, 439 F.3d 137, 144 (2d Cir. 2006) (quoting 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986)).  Instead, the non-

moving party must “set forth significant, probative evidence on which a reasonable fact-finder 

could decide” in her favor. Senno, 812 F. Supp. 2d at 467–68 (citing Anderson v. Liberty Lobby 

Inc., 477 U.S. 242, 256–57 (1986)). 

 While it is often noted that courts should be cautious in granting summary judgment in 

employment discrimination cases where the employer’s intent is at issue, Holcomb v. Iona Coll., 

521 F.3d 130, 137 (2d Cir. 2008); it is equally clear that “ ‘[s]ummary judgment is appropriate 

even in discrimination cases, for ... the salutary purposes of summary judgment—avoiding 

protracted, expensive and harassing trials . . . .’ ” Weinstock v. Columbia Univ., 224 F.3d 33, 41 

(2d Cir. 2000); see Abdu–Brisson v. Delta Air Lines, Inc., 239 F.3d 456, 466 (2d Cir. 2001) (it is 
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“beyond cavil that summary judgment may be appropriate even in the fact-intensive context of 

discrimination cases”); Kohutka v. Town of Hempstead, 994 F. Supp. 2d 305, 316 (E.D.N.Y. 

2014).  

 Importantly, even where discriminatory intent is at issue, “a plaintiff must provide more 

than conclusory allegations to resist a motion for summary judgment.” Holcomb, 521 F.3d at 

137; (citing Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir. 1985)). A “nonmoving party ‘must offer 

some hard evidence showing that its version of the events is not wholly fanciful.’ ” Jeffreys v. 

City of New York, 426 F.3d 549, 554 (2d Cir. 2005) (quoting D'Amico v. City of New York, 

132 F.3d 145, 149 (2d Cir. 1998)). When an employer provides convincing evidence to explain 

its conduct and the plaintiff's argument consists of purely conclusory allegations of 

discrimination, a court “may conclude that no material issue of fact exists and it may grant 

summary judgment to the employer.” Walder v. White Plains Bd. of Educ., 738 F. Supp. 2d 483, 

493 (S.D.N.Y. 2010) (citation omitted); see also Stern v. Trs. of Columbia Univ., 131 F.3d 305, 

312 (2d Cir. 1997) (same); Meloff v. NY. Life Ins. Co., 51 F.3d 372, 375 (2d Cir. 1995) (same). 

 In addition to the foregoing legal principles, summary judgment practice is governed by 

Rule 56.1 of the Local Rules of this Court (“Rule 56.1”). That rule requires that a party moving 

for summary judgment annex to its notice of motion a “separate, short and concise statement, in 

numbered paragraphs, of the material facts as to which the moving party contends there is no 

genuine issue to be tried.”  Local R. 56.1(a). Papers submitted in opposition to the motion must 

include correspondingly numbered paragraphs “responding to each numbered paragraph,” in the 

moving statement, and, if necessary, a short concise statement of “additional material facts as to 

which it is contended there exists a genuine issue to be tried.”  Local R. 56.1(b). Each paragraph 

in the moving statement is “deemed admitted,” “unless specifically controverted by a 
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correspondingly numbered paragraph” in the statement opposing summary judgment. Local R. 

56.1(c).  

 All paragraphs in the parties’ Rule 56.1 statements “must be followed by citation to 

evidence which would be admissible” under Rule 56(c) of the Federal Rules of Civil Procedure.  

Local R. 56.1(d). Affidavits or declarations used to support or oppose a motion for summary 

judgment “must be made on personal knowledge, set out facts that would be admissible in 

evidence, and show that the affiant or declarant is competent to testify on the matters stated.”  

Fed. R. Civ. P. 56(c)(4). Further, when a party asserts that a fact “cannot be or is genuinely 

disputed” such assertion must be supported by: 

 citing to particular parts of materials in the record, including depositions, documents, 

electronically stored information, affidavits or declarations, stipulations (including those 

made for purposes of the motion only), admissions, interrogatory answers, or other 

materials; or 

 showing that the materials cited do not establish the absence or presence of a genuine 

dispute, or that an adverse party cannot produce admissible evidence to support the fact. 

Fed. R. Civ. P. 56(c)(1)(A)(B). Where a party fails to properly support or address an assertion of 

fact, as required by Rule 56, the court may, inter alia, give the party further opportunity to 

address the fact, or consider the fact as undisputed for purposes of the motion.  Fed. R. Civ. P. 

56(e)(1)(2). 

 B. Standards on Unopposed Defense Motion for Summary Judgment   

 Rule 56 does not allow district courts to automatically grant summary judgment on a 

claim simply because the summary judgment motion, or a part thereof, is unopposed. Thus, 

failure to respond to a motion for summary judgment, whether by a plaintiff or defendant, does 
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not result in automatic entry of a judgment of default against the party who fails to act. Vermont 

Teddy Bear Co. v. Beargram, 373 F.3d 241, 244 (2d Cir. 2004). Instead, summary judgment is 

properly awarded to the moving party only if each statement of fact is “supported by record 

evidence sufficient to satisfy the movant’s burden of production even if the statement is 

unopposed.” Jackson v. Federal Express, 766 F.3d 189, 194 (2d Cir. 2014) (quoting Vermont 

Teddy Bear, 373 F.3d at 244). When determining whether to grant an unopposed motion for 

summary judgment, the court may rely on evidence in the record even if uncited by the moving 

party. Fed. R. Civ. P. 56(c)(3). “And, of course, the court must determine whether the legal 

theory of the motion is sound.” Jackson, 242 F.3d at 194.    

 A party that fails to respond to a motion for summary judgment runs the risk that the facts 

set forth in the moving Rule 56.1 statement will be deemed admitted, and the motion granted on 

the basis thereof. Jackson, 766 F.3d 189 at 194. Importantly, when analyzing the consequence of 

deeming such unopposed facts admitted, the Second Circuit has drawn a distinction based upon 

the identity of the moving party. While both plaintiffs and defendants run the risk of entry of 

judgment based upon a finding of unopposed facts, the risk to a plaintiff who fails to oppose a 

motion for summary judgment is “even greater” than the risk of a similarly situated defendant.  

Jackson, 766 F.3d at n.3. That is because where “a defendant-movant submits an evidentiary 

proffer sufficient to defeat a claim, a plaintiff who bears the burden of proof cannot win without 

proffering evidence sufficient to allow a trier of fact to find in its favor on each fact material to 

its claim(s).” Id. (citing Powell v. Nat’l Bd. of Med. Exam’rs, 364 F.3d 79, 84 (2d Cir. 2004) 

(once defendant-movant “demonstrates an absence of a genuine issue of material fact,” plaintiff 

bears the burden of production to show “specific facts showing that there is a genuine issue for 

trial” for each such fact) (citation and internal quotation marks omitted)). 
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 District Courts deciding unopposed motions for summary judgment must explain the 

basis for the ruling, but need not “write elaborate essays using talismanic phrases.” Jackson, 766 

F.3d at 197. As set forth by the Second Circuit, “there is no need for a district court to robotically 

replicate the defendant-movant’s statement of undisputed facts and references to the record or 

otherwise serve as an assistant to our law clerks.” Id. “All that is required is a record sufficient to 

allow an informed appellate review . . . .”  Id. 

 With these standards in mind, the Court turns to disposition of the motion. 

II. Defendant’s Arguments and Documents Considered 

 Defendant seeks summary judgment as to all claims alleged.  Dismissal of all Title VII 

claims alleging gender discrimination as well as all claims alleging a hostile environment is 

sought on the ground that Casseus has failed to exhaust her administrative remedies.  Dismissal 

of Title VII discrimination claims is further sought on the ground that such claims are untimely. 

Defendant also argues that such claims must be dismissed on the merits because Plaintiff fails to 

show that she suffered adverse action and, even assuming such action, Plaintiff can show neither 

discriminatory intent, nor that any act taken by Defendant was a pretext for discrimination. 

Summary judgment as to plaintiff’s hostile environment claim is sought on the ground that 

Plaintiff identifies no facts sufficient to support her claim of a sufficiently severe and pervasive 

hostile environment based upon Plaintiff’s race and/or gender. Finally, Defendant argues that 

dismissal of Equal Pay Act claim is required because Plaintiff fails to identify a single male 

employee who served as ‘Chair” who was paid more than Casseus. It is additionally noted that 

Plaintiff’s deposition testimony that she never performed the functions of a “Dean” is fatal to her 

Equal Pay Act claim.  
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 In support of the motion, Defendant submits a memorandum of law, a Rule 56.1 

statement, and three factual affidavits. The factual affidavits offered are those of: (1) Lisa 

Pamintuan; (2) Errol Virasawmi and (3) Gregory Bennett. Pamintuan has been employed by the 

College since the end of 2001. She has served as its President since mid-2003.  Pimintuan Aff. ¶ 

2. Virasawmi has been employed by the College since 1990 as its Comptroller/Chief Financial 

Officer. Virasawmi Aff. ¶ 2.  He has direct responsibility for overseeing and maintaining the 

College’s personnel files and human resources practices since 2010. His affidavit includes copies 

of personnel records, including those indicating dates of hire and rates of compensation. 

Compensation information is supported by attachment of forms denominated as “Payroll 

Notification” forms and IRS W-2 Forms. Specifically, his affidavit includes the following 

documents: 

 Barry Newman’s Resume, Virasawmi Aff., Ex. A, DE 29-4, page 11; 

 Dennis Vella’s Resume, Virasawmi Aff., Ex. B, DE 29-4, page 16; 

 Deidre Mwalimu’s resignation email, Virasawmi Aff., Ex. C, DE 29-4, page 18; 

 Employee Handbook, Virasawmi Aff., Ex. D, DE 29-4, page 21; 

 Plaintiff’s acknowledgement of her duty to read the handbook, Virasawmi Aff., Ex. E, 

DE 29-4, page 73; 

 Genevieve Reiter, Yun Li, and Richard Keohone  2014 W2 Statements, gross earning 

sheets, and  2102 W2 Statements Virasawmi Aff., Ex. F, DE 29-4, pages 79-87; 

 Jiang Yuguang Payroll notification form, Ex. G, DE 29-4, page 89; 

 Lisa Pamintuan’s Resume, Ex. H, DE 29-4, page 91; 

 Plaintiff’s Payroll Notification (10/13/11), Ex. I, DE 29-4, page 95;  

 Plaintiff’s Payroll Notification (1/3/12), Ex. J, DE 29-4, page 97;  

 Plaintiff’s Payroll Notification (5/1/13), Ex. K, DE 29-4, page 99;  

 Plaintiff’s 2012 W2 Statement, Ex. L, DE 29-4, page 101;  

 Plaintiff’s class schedules, Ex. M, DE 29-4, page 103-130;  

 Plaintiff’s schedule for May 5, 2014 class, Ex. N, DE 29-4, page 132;  

 William McCaffrey’s schedule for May 5, 2014 class, Ex. O, DE 29-4, page 134; 

 Email from Vella dated May 19, 2016 regarding reassigning Plaintiff’s class to 

McCaffrey, Ex. P, DE 29-4, page 136;  

 Genevieve Reiter’s Resume, Ex. Q, DE 29-4, page 140;  

 Albert Grazia’s Resume, Ex. R, DE 29-4, page 142;  

 Defendant’s job descriptions for full and part time faculty, Ex. S, DE 29-4, page 144; 
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 Email dated 11/15/12 from Barry Newman regarding Plaintiff chaperoning a bus trip, Ex. 

T, DE 29-4, page 148; 

 Email dated 8/9/11 to Defendant from Plaintiff, with her resume attached, Ex. U, DE 29-

4, page 151; 

 Email dated 9/26/13 to Defendant’s staff from Vella, stating rate of pay for administrative 

duties (including advising students), Ex. V, DE 29-4, page 155; 

 Email dated 2/7/13 to Plaintiff from Newman regarding jury service, Ex. W, DE 29-4, 

page 157; 

 Email dated 4/2/13 to Plaintiff from Newman, requesting her to teach a class, Ex. X, DE 

29-4, page 159; 

 Email dated 5/1/13 to Plaintiff from Newman, stating that Sat A&P 2 is being cancelled 

due to low density, Ex. Y, DE 29-4, page 161; 

 Email dated 2/17/13 from Plaintiff, requesting to cancel her health and dental insurance, 

Ex. Z, DE 29-4, page 162; 

 Email dated 5/14/13 from Newman to Vella, which explained that classes could not be 

taken away from Plaintiff, Ex. AA, DE 29-4, page 165; 

 Email dated 5/14/13 from Vella to Pamintuan, which permitted Vella to keep Plaintiff on 

as full time, Ex. BB, DE 29-4, page 168; 

 Email dated 5/29/13 from Vella to Reiter, Ying, and Plaintiff, which asked them to let re-

entering students know they can turn to them for advisement, Ex. CC, DE 29-4, page 

170; 

 Email dated 5/28/13 from Vella regarding a tutoring list and availability, Ex. DD, DE 29-

4, page 173; 

 Email dated 5/17/12 from Mwalimu to Newman regarding Plaintiff’s administrative 

duties, Ex. EE, DE 29-4, page 175; 

 Email dated 9/6/14 from Plaintiff to Defendant’s staff, which asked for the Defendant to 

send her a letter regarding when she stopped working, which she believed was 4/21/14, 

Ex. FF, DE 29-4, page 177; 

 Email dated 4/28/14 from Vella to Defendant’s staff, asking for the instructors if they 

could teach any TBA classes, Ex. GG, DE 29-4, page 180; 

 Letter dated 8/10/14 from Virasawami, which stated Plaintiff has not been employed by 

New York College of Health Professions since April 21, 2016, Ex. HH, DE 29-4, page 

183; 

 Email dated 3/19/14 from Vella, which stated registration dates and included a copy of 

the summer teaching schedule, Ex. II, DE 29-4, page 185; 

 Email dated 6/14/03 from Quin Quin to Vella, which requested help finding faculty 

speakers for an open house, Ex. JJ, DE 29-4, page 207. 

 

 Bennet is an attorney who submits his affidavit for the purpose of placing certain 

documents filed with the Court and produced during discovery, properly before the Court. Those 

documents include: 

 Complaint, Bennett Aff. in Sup., Ex. A, DE 29-7; 
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 Defendant’s Answer, Bennett Aff. in Sup., Ex. B, DE 29-7, page 18; 

 Plaintiff’s deposition transcript, Bennett Aff. in Sup., Ex. C, DE 29-7, page 32; 

 Lisa Pamintuan’s deposition transcript, Bennett Aff. in Sup., Ex. D, DE 29-7, page 213;  

 EEOC Charge, Bennett Aff. in Sup., Ex. E, DE 29-7, page 262; 

 EEOC Dismissal and Notice of Rights, Bennett Aff. in Sup., Ex. F, DE 29-7, page 266; 

 Defendant’s Responses to Court Protocols, Bennett Aff. in Sup., Ex. G, DE 29-7, page 

269; 

 Plaintiff’s Initial Production of Discovery, Bennett Aff. in Sup., Ex. H, DE 29-7, page 

276; 

 

 Finally, as noted, Defendant also submits a reply memorandum of law as well as a reply 

affidavit. 

III. Disposition of Plaintiff’s Claims 

A. Title VII Claims 

 1. Exhaustion 

Title VII requires a party “to exhaust administrative remedies before filing suit in federal 

court.” Fowlkes v. Ironworkers Local 40, 790 F.3d 378, 384 (2d Cir. 2015). This requirement 

affords an administrative agency an “‘opportunity to investigate, mediate, and take remedial 

action.’” Id. (quoting Brown v. Coach Stores, Inc., 163 F.3d 706, 712 (2d Cir. 1998)). Therefore, 

“Title VII requires that individuals aggrieved by acts of discrimination  file a charge with the 

EEOC within 180 or, in states like New York that have local administrative mechanisms for 

pursuing discrimination claims, 300 days ‘after the alleged unlawful employment practice 

occurred.’” Vega v. Hempstead Union Free Sch. Dist., 801 F.3d 72, 78–79 (2d Cir. 2015) (citing 

42 U.S.C. § 2000e–5(e)(1)); see also Tillman v. Luray’s Travel, 137 F. Supp. 3d 315, 326 

(E.D.N.Y. 2015) (citation omitted). This requirement is analogous to a statute of limitations. 

Vega, 801 F.3d at 79; Patterson v. Cty. of Oneida, 375 F.3d 206, 220 (2d Cir. 2004). 

Although the Second Circuit has held that administrative exhaustion is “a precondition to 

bringing [Title VII] claims in federal court,” Fowlkes, 790 F.3d at 384 (citation and inner 
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quotation marks omitted), the requirement is not jurisdictional. Zipes v. Trans World Airlines, 

Inc., 455 U.S. 385, 393 (1982). Thus, it is subject to equitable defenses, such as “waiver, 

estoppel, and equitable tolling.” Id.  

Equitable defenses can be raised by plaintiffs who failed to file any administrative 

charge, as well as plaintiffs who filed a charge with the proper agency, but failed to include the 

additional federal claim in the charge. Tillman, 137 F. Supp. 3d at 327. If a plaintiff failed to 

raise federal claims in an administrative complaint, the plaintiff may nevertheless assert them in 

federal court if the claims: “(1) concern conduct that falls within the scope of an EEOC 

investigation that can reasonably be expected to grow out of the charge; (2) allege retaliation for 

filing the charge; or (3) concern further incidents of discrimination carried out in precisely the 

same manner alleged in the charge.” Tillman, 137 F. Supp. 3d at 327, n.9 (citing Terry v. 

Ashcroft, 336 F.3d 128, 151 (2d Cir. 2003) (internal quotation marks and citation omitted)).  

a. Plaintiff Has Failed to Exhaust all Title VII Claims other than Termination 

On December 12, 2014, Plaintiff filed a claim of employment discrimination with the 

EEOC. Bennett Aff. in Sup., Ex. E, DE 29-7. The complaint alleged only racial and national 

origin discrimination. Id.; Bennett Aff., Ex. E, DE 29-7. As such, Defendant argues that 

summary judgment should be granted as to the claims of gender discrimination and hostile work 

environment because the Plaintiff’s charge filed with the administrative agency neither 

referenced any claim of gender discrimination or hostile work environment, nor was it 

reasonably related to such claims. Def. Mem., page 4.    

i. Failure to Exhaust Claims of Gender Discrimination and Hostile Work Environment 

At the outset, the Court notes that Plaintiff has not set forth any evidence that she filed 

claims of gender discrimination or hostile work environment with the EEOC or NYSH. The 
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Court further notes that Plaintiff has not set forth any evidence demonstrating that she is entitled 

to an equitable defense that would save her claims. Therefore, the question becomes whether 

Plaintiff’s claims of gender discrimination and hostile work environment are reasonably related 

to the administrative charge of racial and national origin discrimination that she filed.  

 A claim is reasonably related to the filed claim “if the conduct complained of would fall 

within the scope of the EEOC investigation which can reasonably be expected to grow out of the 

charge that was made.” Littlejohn v. City of N.Y., 795 F.3d 297, 322 (2d Cir. 2015) (citation and 

internal quotation marks omitted). “Courts in the Second Circuit have held that claims alleging 

discrimination based upon a protected classification which are different than the protected 

classification asserted in administrative filings are not reasonably related.” Wilson v. Family 

Dollar Stores, 2007 WL 952066, at *5 (E.D.N.Y. 2007) (citation and internal quotation marks 

omitted). Indeed, courts in this district have held that claims of gender discrimination are not 

reasonably related to claims based on race or national origin. See Grillo v. N.Y. City Transit 

Auth., 122 F. Supp. 2d 385, 391 (E.D.N.Y. 2000), aff’d, 291 F.3d 231 (2d Cir. 2002); see also 

Toney v. Prob. Dep’t, 2016 WL 859381, at *4 (E.D.N.Y. 2016), report and recommendation 

adopted, 2016 WL 868206 (E.D.N.Y. 2016). “To give the EEOC adequate notice of a hostile 

work environment claim, the EEOC charge must reference ‘repeated conduct or the cumulative 

effect of individual acts’ directed toward the plaintiff.” Morris v. David Lerner Associates, 680 

F. Supp. 2d 430, 437 (E.D.N.Y. 2010) (quoting Mathirampuzha v. Potter, 548 F.3d 70, 77 (2d 

Cir. 2008)).  

 The record is devoid of any evidence that the EEOC charge alleged discrimination based 

on gender or hostile work environment. To the contrary, the record demonstrates that the EEOC 

charge simply had boxes checked for discrimination based on race and national origin, without 
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any description of the alleged conduct. While the form contained boxes available to check off for 

sex and other discrimination, Plaintiff failed to check such boxes. Although Plaintiff testified that 

she spoke with someone from the EEOC, she also testified that she could not remember the 

person’s name, whether or not she gave the EEOC employee a written document or not, or what 

she told them. During her deposition when Plaintiff was asked if she “explained to [the EEOC] 

that she felt she was treated differently because of her race,” she responded, “I don’t recall, but I-

-I don’t recall. That’s all I can say.” Plaintiff’s Dep. at 302-03.  At most, her deposition 

testimony sets forth that Plaintiff “discussed exactly what happened to [her], [and] how she felt,” 

without any indication of what that encompassed. Plaintiff’s Dep. at 301.  

As the evidence presented at this juncture lacks any support that the EEOC charge 

contained any reference to allegations of gender discrimination or hostile work environment, 

there can be no question but that the charge failed to provide the EEOC with notice to investigate 

whether plaintiff was subjected to discrimination based on anything other than race and national 

origin. As such, the Court finds the gender discrimination and hostile work environment claims 

are not reasonably related to Plaintiff’s EEOC charge. Thus, Plaintiff has failed to exhaust her 

administrative remedies with respect to her gender and hostile work environment claims. See 

Dasrath v. Stony Brook Univ. Med. Ctr., 965 F. Supp. 2d 261, 270 (E.D.N.Y. 2013). 

 Even assuming these claims were reasonably related, however, the Plaintiff's claims of 

hostile work environment would still be time barred for the same reasons her claims of racial 

discrimination are time-barred, as discussed directly below. 

ii. Failure to Exhaust Claims of Racial Discrimination 

Plaintiff was required to file a charge with either the EEOC or the relevant state agency 

no later than 300 days after the alleged discrimination. Littlejohn, 795 F.3d at 322; Williams v. 
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N.Y. City Hous. Auth., 458 F.3d 67, 69 (2d Cir. 2006); Tillman, 137 F. Supp. 3d at 326. Since 

Plaintiff filed her claim of racial and national origin discrimination with the EEOC on December 

12, 2014, any alleged discrimination prior February 15, 2014 falls outside of the appropriate time 

period. See EEOC charge, Bennett Aff., Ex. E. As noted above, Plaintiff has not set forth any 

evidence demonstrating that she is entitled to an equitable defense that would save untimely 

claims. Thus, the only timely factual allegations which Plaintiff can rely on are those which 

occurred between February 15, 2014 and December 12, 2014.  

The only evidence in the record arguably supporting Plaintiff’s claims is found in 

Plaintiff’s deposition testimony. A reading of that testimony reveals that virtually all of the 

alleged discriminatory conduct occurred prior to February 15, 2014. Indeed, aside from 

Plaintiff’s alleged termination, Plaintiff’s testimony makes clear that all her claims under Title 

VII are based on alleged conduct that occurred prior to, and including her re-classification as an 

adjunct faculty member, which occurred on May 1, 2013. The record is devoid of any factual 

allegations that the Defendant subjected Plaintiff to any discriminatory or hostile acts between 

February 14, 2014 and December 12, 2014.  Because there is no evidence that any alleged acts of 

discriminatory conduct or disparate treatment occurred within 300 days of Plaintiff’s 

administrative complaint, all Plaintiff’s claims under Title VII, other than her alleged 

termination, are time-barred.  

Even assuming the claims were not time-barred, and the Court were permitted to consider 

all of the evidence in the record regardless of date, Plaintiff’s claims of hostile work 

environment, racial discrimination, and gender discrimination would still fail for the reasons 

discussed immediately below. 

 2.  Plaintiff Fails to Show Discriminatory Intent 
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 Plaintiff claims employment discrimination in violation of Title VII based upon race and 

gender.  Complaint at ¶ 66-71. Adverse employment actions alleged in support of her claim are 

alleged to consist of “demotion, assignment of vastly ranging different responsibilities, and 

termination.”  Id. at ¶ 70. In furtherance of her claims of disparate treatment and harassment, 

Plaintiff states that during the Summer and Fall of 2012 she, and “other black women, including 

[College employees] Diedra Mwalimu (“Mwalimu”) and Cheryl Chandler (“Chandler”), were 

forced to accept assignments unrelated to their positions, and in the case of Plaintiff, unrelated to 

her position as a professor or Department Chair, such as academic advising. Complaint at ¶ 37-

38. Plaintiff states that on or around May 31, 2012, she was required to perform the duties of a 

bus matron, and that no other dean/department chairs were assigned such a duty. Id. at ¶ 41. The 

College is alleged to have turned a blind eye to Plaintiff’s complaints and to have unfairly 

harassed her in front of students and faculty, including faculty members Mwalimu and Chandler. 

Id. at ¶ 46-48. Further alleged harassment includes the allegation that Plaintiff, unlike her male 

non-black colleagues, was denied office space. Id. at ¶ 49-51. Plaintiff claims the College further 

treated her adversely by “demoting” her back to Adjunct Faculty Member in May of 2012, id. at 

¶ 52-53, and “terminating” her employment with the College on April 21, 2104.  Id. at ¶ 55-57.  

Plaintiff’s claims of employment discrimination are analyzed under the three-step burden 

shifting framework set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under 

that framework, the Plaintiff must first establish a prima facie case. To establish a prima facie 

case of discrimination under Title VII, a plaintiff must show that (1) she was a member of a 

protected class, (2) was qualified for the employment position she held or sought, and (3) 

suffered an adverse employment action (4) under circumstances giving rise to an inference of 

discriminatory intent. Tillman, 137 F. Supp. 3d at 328. Upon Plaintiff establishing a prima facie 
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case, the burden shifts to the Defendant to proffer a legitimate and non-discriminatory reason for 

the adverse employment action taken. McGullam v. Cedar Graphics, Inc., 2008 WL 3887604, at 

*7 (E.D.N.Y. 2008), aff’d, 609 F.3d 70 (2d Cir. 2010). If the Defendant proffers such a reason, 

plaintiff bears the burden of showing that the reason proffered by defendant was false and a 

pretext for discrimination. Goodine v. Suffolk Cty. Water Auth., 2016 WL 375049, at *5 

(E.D.N.Y. 2016) (citation omitted).  

  Plaintiff claims that she suffered adverse employment actions because the College treated 

her less favorably than similarly situated employees who did not share her race and/or gender. In 

cases where the record supports such conduct, an inference of discrimination can be raised. Sethi 

v. Narod, 12 F. Supp. 3d 505, 544 (E.D.N.Y. 2014). “Under Second Circuit law, where a 

plaintiff seeks to make out a case of discrimination by pointing to the disparate treatment of a 

purportedly similarly situated employee, the plaintiff must show that he shared sufficient 

employment characteristics with that comparator so that they could be considered similarly 

situated.” Ugactz v. United Parcel Serv., Inc., 2013 WL 1232355, at *16 (E.D.N.Y. 2013) 

(citation and internal quotation marks omitted); see also Sethi, 12 F. Supp. 3d at 544. “The 

‘standard for comparing conduct requires a reasonably close resemblance of the facts and 

circumstances of plaintiff's and comparator’s cases,’ such that ‘the comparator must be similarly 

situated to the plaintiff in all material respects.’ ” Abdul-Hakeem v. Parkinson, 523 F. App’x 19, 

21 (2d Cir. 2013) (quoting Ruiz v. Cty. of Rockland, 609 F.3d 486, 494 (2d Cir. 2010)).  “An 

employee is similarly situated to co-employees if they were (1) subject to the same performance 

evaluation and discipline standards and (2) engaged in comparable conduct.” Abdul–Hakeem, 

523 F. App’x. at 21 (quoting Ruiz, 609 F.3d at 493-94).  

Case 2:15-cv-01914-SJF-AYS   Document 36   Filed 11/10/16   Page 27 of 39 PageID #: 1297



28 
 
 

Here, Plaintiff cannot make out a prima facie case of discrimination arising from her 

claims of unequal treatment because the record reveals no evidence that Plaintiff was treated 

unfairly to similarly situated employees outside of her protected classes. First, the record makes 

clear that Plaintiff did not perform the duties of a “Dean” of the College; thus, she is not 

similarly situated to deans of the College, but rather to full-time faculty members and/or Chairs 

of the College. Second, there is no support in the record that “other similarly situated employees 

who were not black or female received more favorable treatment by Defendant,” as Plaintiff’s 

Complaint alleges. Complaint ¶ 71. To the contrary, the Defendant has produced evidence that 

Plaintiff was not treated unfairly. Indeed, the record shows that Plaintiff was one of the highest 

paid full-time faculty members, including full time faculty members who were both Caucasian 

and male. Virasawmi Aff. ¶ 13, 16, Pamintuan Dep. at 84. The record additionally shows that 

Plaintiff was paid a higher salary than male chairs who were outside of her protected class. 

Virasawmi Aff. ¶ 13.  Plaintiff’s naming of two alleged comparators, Vella and Newman, does 

nothing to assist her claim. That is because both Vella and Newman had supervisory positions, 

and Plaintiff’s duties were not the same as theirs. Indeed, Plaintiff testified that Newman was her 

supervisor, and the record makes clear that Vella had substantially the same duties as Newman, 

and eventually succeeded Newman. In addition to teaching, both Newman and Vella oversaw the 

Manhattan operations. Moreover, during her tenure with the College, Plaintiff would look to 

Newman and Vella to learn what classes she would be teaching. Plaintiff Dep. at 98-99, 171, 

178-79, 255, 296; Pamintuan Aff. ¶¶ 11, 49, Virasawmi Aff. ¶ 6. 

Additionally unsupported is Plaintiff’s claim that the College discriminated against her 

by failing to increase her salary after she was promoted to Department Chair. Not only has the 

College provided support that it does not award raises on such a basis, Plaintiff Dep. At 184-85; 
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Pamintuan Dep. at 85, 104, 141-42, but additionally Plaintiff’s own testimony reveals that she 

has no basis for such a claim. Indeed, when Plaintiff was asked why she believed certain males 

that she named received a raise upon becoming chair, she responded “because they are male and 

they’re Caucasian.” Plaintiff Dep. at 185. Similarly, there is nothing in the record to support 

Plaintiff’s allegation that she and other African American women were forced to take 

assignments that were unrelated to their positions. Importantly, there is no support, whatsoever, 

that Plaintiff was treated differently than non-African American faculty and/or male faculty by 

being forced to perform “unrelated” assignments. The two unrelated assignments that Plaintiff 

claims she was forced to perform are advising students and acting as a bus matron. The record 

reflects that Caucasian male full-time faculty members were also required to perform such 

duties. Pamintuan Aff. ¶ 13. Indeed, Plaintiff conceded during her deposition that all full-time 

faculty were required to advise students, Plaintiff Dep. at 224, and the record demonstrates that 

full-time faculty members that were both Caucasian and male were required to perform the duty 

of bus matron. Pamintuan Aff. ¶ 13. Likewise, the allegation that Pamintuan stopped speaking to 

Plaintiff and singled her out and harassed her because she was black and/or female is 

unsupported by the record. Pamintuan Aff. ¶ 12; Plaintiff Dep. at 255-56. Lastly, Plaintiff’s 

contention that Defendant did not give her an office and forced her to traverse between three site 

locations because she was African American and female is simply lacking any evidentiary 

support. In contrast, the record shows that Plaintiff, like Vella – a Caucasian male -- was not 

given an office because she worked only in the city locations, and not in the Syosset campus. 

Plaintiff Dep. at 160-61, 174, 202-03, 258-59, 362; Pamintuan Aff. ¶¶ 8, 11. For that same 

reason, she, like many other teachers working for the College, was required to traverse between 

the city site locations. Pamintuan Dep. at 152. 
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As to Plaintiff’s claim that she was demoted and later terminated based on gender and 

race, this too must fail. The Court notes that Plaintiff and Defendant provide differing accounts 

on Plaintiff’s separation from the College. Plaintiff claims the Defendant involuntarily 

terminated her, whereas Defendant claims Plaintiff stopped working for Defendant. Whether 

Plaintiff was voluntarily or involuntarily terminated makes no difference to this Court’s analysis. 

That is because the record lacks any evidence of racial or gender discrimination; thus, the terms 

of Plaintiff’s departure from the College are irrelevant. The same is true with regard to Plaintiff’s 

allegation of demotion. Once again, there is no record evidence to support any claims that 

Plaintiff’s hours were reduced on the basis of race or gender. As to termination, Plaintiff testified 

that that she did not know whether the College had terminated non-African American teachers 

between October 2011 and April 2014, Plaintiff Dep. at 286. Similarly, although she cited to 

other African American employees to support her claim, she was unable to point to any evidence 

other than the individuals’ alleged skin color and her subjective opinion that they were 

discriminated against because they were black. Plaintiff Dep. at 286, 287-88. Indeed, Plaintiff 

specifically stated she did not know all the details. Id.  

As to Plaintiff’s claim that the College ignored her repeated Complaints, there is once 

again no evidentiary support. Plaintiff testified that she could not recall whether she ever 

articulated to anyone at the College, including Newman, whether she believed she was being 

treated differently because of her race or gender. Plaintiff Dep. at 244-45.  Her deposition 

testimony further makes clear that even if she did, she does not know when that occurred. 

Plaintiff Dep. at 245.  

Simply put, there is no evidence that Plaintiff was treated adversely based upon race or 

gender. She has failed to provide any evidence that the College treated her – or any other African 
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American or female – differently than any other similarly situated non-African American or male 

employees. She alleges no facts to support an inference that any employment decision “occurred 

under circumstances giving rise to an inference of discriminatory intent.” Sethi, 12 F. Supp. 3d at 

547 (quoting Brown v. City of Syracuse, 673 F.3d 141, 150 (2d Cir. 2012)).  Instead, she relies 

on nothing more than “the familiar faulty syllogism: something bad happened to me at work; I 

am (fill in the blank with one or more protected categories); therefore it must have happened 

because I am (fill in the blank with the applicable protected categor[ies] ).” Kirkweig v. New 

York City Dep’t. of Educ., 2013 WL 1651710 at, *4 (S.D.N.Y. 2013) (quoting House v. 

Wackenhut Servs. Inc., 2012 WL 4017334, at *1 (S.D.N.Y. 2012)). 

For the foregoing reasons, this Court recommends that Defendant’s summary judgment 

motion be granted as to any claims of discrimination under Title VII. 

 3. Plaintiff Fails to Show a Hostile Environment 

A. Hostile Environment Claim 

“To state a claim for a hostile work environment in violation of Title VII, a plaintiff must 

plead facts that would tend to show that the complained of conduct: (1) ‘is objectively severe or 

pervasive—that is, ... creates an environment that a reasonable person would find hostile or 

abusive’; (2) creates an environment ‘that the plaintiff subjectively perceives as hostile or 

abusive’; and (3) ‘creates such an environment because of the plaintiff's sex [or race].’ ” Patane 

v. Clark, 508 F.3d 106, 113 (2d Cir. 2007) (quoting Gregory v. Daly, 243 F.3d 687, 691–92 (2d 

Cir. 2001)); see also Conforti v. Sunbelt Rentals, Inc., 2016 WL 4288699, at *20 (E.D.N.Y. 

2016); Benedith v. Malverne Union Free Sch. Dist., 38 F. Supp. 3d 286, 313 (E.D.N.Y. 2014). 

Thus, surviving summary judgment on a hostile environment claim requires evidence not only 

that the victim subjectively perceived the environment to be hostile or abusive, but also that the 
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environment was objectively hostile and abusive, that is, that it was “permeated with 

‘discriminatory intimidation, ridicule, and insult,’ ... that is ‘sufficiently severe or pervasive to 

alter the conditions of the victim’s employment.” See Harris v. Forklift Sys., Inc., 510 U.S. 17, 

23 (1993) (citations omitted). 

To establish that conduct was objectively severe or pervasive, a plaintiff “ ‘must 

demonstrate either that a single incident was extraordinarily severe, or that a series of incidents 

were ‘sufficiently continuous and concerted’ to have altered the conditions of her working 

environment.’ ” Alfano v. Costello, 294 F.3d 365, 374 (2d Cir. 2002) (quoting Cruz v. Coach 

Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000)). In making a determination as to the objective 

severity or pervasiveness of challenged conduct, courts consider “the totality of the 

circumstances, including ‘the frequency of the discriminatory conduct; its severity; whether it is 

physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably 

interferes with an employee's work performance.’ ” Littlejohn, 795 F.3d at 321 (quoting Harris v. 

Forklift Sys., Inc., 510 U.S. 17, 23 (1993)). In analyzing a plaintiff’s case, “courts examine the 

case-specific circumstances in their totality and evaluate the severity, frequency, and degree of 

the abuse.” Alfano, 294 F.3d at 374 (quoting Harris, 510 U.S. at 23). Factors courts consider 

include “whether [the conduct] is physically threatening or humiliating, or a mere offensive 

utterance; and whether it unreasonably interferes with an employee’s work performance.” 

Schiano v. Quality Payroll Sys., Inc., 445 F.3d 597, 605 (2d Cir. 2006) (citing Harris, 510 U.S. at 

23). Harassment is deemed “pervasive” only if the conduct at issue is not merely “episodic,” but, 

instead, “sufficiently continuous and concerted.” Carrero v. New York City Hous. Auth., 890 

F.2d 569, 577 (2d Cir. 1989).  
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 Plaintiff’s Complaint alleges a claim of a hostile work environment based upon her race 

and gender. In connection with this claim Plaintiff parrots the standards, stating generally that the 

workplace was “permeated with discriminatory intimidation, ridicule and insult,” Complaint at ¶ 

73, that was so severe and pervasive as to alter the conditions of her employment making it 

“unbearable and physically impossible,” id. at ¶ 74. In support of this allegation, Plaintiff states 

that in May of 2012 she received a teaching schedule that included more than a 40 hour schedule, 

between three separate campuses that did not allow for any travel time. Id. at ¶ 30. She 

characterizes her schedule at the time as resulting in “highly burdensome scheduling conflicts.”  

Id. at ¶ 31. Plaintiff alleges that her work schedule was sabotaged “in an attempt to demote or 

force” her to quit.  Id. at ¶ 36. Plaintiff states that while she complained to the College, upon 

information and belief, it never addressed and consistently ignored Plaintiff’s complaints. Id. at ¶ 

35.  

Plaintiff testified as to specific hostile conduct that she claims the Defendant committed. 

Such conduct includes: (1) Defendant “forcing” her to act as a bus matron, which she calls 

“disgusting,” and having brought her to tears when students laughed at her performance of such 

duties -- a job “lower” than what she should be required to do. Plaintiff Dep. at 224-25, 240; (2) 

College employee Brian Jeran treating Plaintiff rudely when he told her to come back to the 

school to get the student’s metro cards. Plaintiff Dep. at 237; (3) being required to remain, seated 

on a bench at school sites when classes were empty. Plaintiff Dep. at 208-211; and, (4) that 

Pamintuan – on very rare occasions – would exclude Plaintiff from meetings. Plaintiff Dep. at 

255-56. 

 Drawing all inferences in Plaintiff’s favor, although some of the Defendant’s actions may 

have been offensive to Plaintiff, or arguably outside of Plaintiff’s regular teaching duties, no 
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rational juror could find that “the workplace was so severely permeated with discriminatory 

intimidation, ridicule, and insult that the terms and conditions of [Plaintiff’s] employment were 

thereby altered.” Alfano v. Costello, 294 F.3d 365, 373-74 (2d Cir. 2002) (quoting Perry v. Ethan 

Allen, Inc., 115 F.3d 143, 149 (2d Cir. 1997)); see also McGullam, 2008 WL 3887604, at *7. 

 Plaintiff’s statements in support of hostile work environment fall short of what is required 

to meet her burden. Even if the Defendant had required her to stay at the College site while the 

classes she was scheduled to teach were empty, this could not be considered a material alteration 

of her job responsibilities. Although staying for the duration of the scheduled class time when 

students were not present, may be subjectively undesirable, the record fails to demonstrate that 

such a requirement “was outside of her job description.” Bowen-Hooks v. City of N.Y., 13 F. 

Supp. 3d 179, 214 (E.D.N.Y. 2014). Nor does the record support a conclusion that other 

similarly situated employees outside of her protected class exempt from the same requirement. 

As to Plaintiff’s remaining allegations in support of her hostile work environment claim, this 

Court finds such allegations refer to nothing more than a handful of arguably negative isolated 

incidents that come nowhere near the level of conduct necessary to state a hostile environment 

cause of action. See Alfano, 294 F.3d at 373-74; see also Skates v. Inc. Vill. of Freeport, , 2016 

WL 1459659, at *16 (E.D.N.Y. 2016), report and recommendation adopted, 2016 WL 1452391 

(E.D.N.Y 2016). Accordingly, this Court finds that Plaintiff has failed to raise a genuine issue of 

material fact that Defendant’s conduct was “severe or pervasive enough to create an objectively 

hostile or abusive work environment.” See McGullam, 2008 WL 3887604, at *7 (quoting 

Alfano, 294 F.3d at 374). Moreover, as stated above, the record contains no indication that any 

conduct alleged was motivated on the basis of gender or race. See Alfano, 294 F.3d at 374. 
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 Accordingly, this Court recommends that Defendant’s summary judgment motion be 

granted as to any claims of hostile work environment. 

B. Equal Pay Act 

 The Equal Pay Act (the “EPA”) provides that “[n]o employer ... shall discriminate ... 

between employees on the basis of sex.” 29 U.S.C. § 206(d)(1). To state a claim under the EPA, 

plaintiff must allege that: “(i) the employer pays different wages to employees of the opposite 

sex; (ii) the employees perform equal work on jobs requiring equal skill, effort, and 

responsibility; and (iii) the jobs are performed under similar working conditions.” Chepak v. 

New York City Health and Hosp. Corp., 2015 WL 509279, at *8 (S.D.N.Y. 2015) (quoting Belfi 

v. Prendergast, 191 F.3d 129, 135 (2d Cir. 1999), abrogated on other grounds by Burlington 

Indus., Inc. v. Ellerth, 524 U.S. 742 (1998); Klein v. New York Univ., 2008 WL 3843514, at *3 

(S.D.N.Y. 2008) (citation omitted). A plaintiff is not required to prove discriminatory intent to 

prevail on claim under the EPA. Chepak, 2015 WL 509279, at *8; Flaherty v. Massapequa Pub. 

Sch, 752 F. Supp. 2d 286, 299 (E.D.N.Y. 2010), aff'd, 462 F. App’x. 38 (2d Cir. 2012).  

 At the summary judgment stage, EPA claims are evaluated under a burden shifting test 

similar to the familiar Title VII McDonnell Douglas test. Hardial v. Emblemhealth, Inc., 2016 

WL 3693750, at *8 (E.D.N.Y. 2016). First, plaintiff must establish a prima facie violation of the 

statute by showing that “(1) the employer pays different wages to employees of the opposite sex; 

(2) the employees perform equal work on jobs requiring equal skill, effort, and responsibility; 

and (3) the jobs are performed under similar working conditions.” Jamilik v. Yale Univ., 362 F. 

App’x. 148, 149 (2d Cir. 2009) (quoting Belfi, 191 F.3d at 135); Ryduchowski v. Port Auth. of 

N. Y. & N.J., 203 F.3d 135, 142 (2d Cir. 2000) (quoting Belfi, 191 F.3d at 135). To establish 

equality of work on jobs with equal “skill, effort and responsibility,” plaintiff need show only 
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that the positions compared are “substantially equal in skill, effort, and responsibility.” Lavin-

McEleney v. Marist Coll., 239 F.3d 476, 480 (2d Cir. 2001) (citation omitted); see also E.E.O.C. 

v. Port Auth. of N.Y. & New Jersey, 768 F.3d 247, 255-56 (2d Cir. 2014). 

 After the prima facie case is established, the burden shifts to defendant “to show, by a 

preponderance of the evidence, that the pay differential is attributable to ‘(i) a seniority system; 

(ii) a merit system; (iii) a system which measures earnings by quantity or quality of production; 

or (iv) a differential based on any other factor other than sex.’ ” Flaherty, 752 F. Supp. 2d at 299 

(quoting 29 U.S.C. § 206(d)(1)). The burden of establishing such an affirmative defense is 

heavy.” Jamilik, 362 F. App’x. at 150. “Further, to successfully establish the ‘factor other than 

sex’ defense, an employer must also demonstrate that it had a legitimate business reason for 

implementing the gender-neutral factor that brought about the wage differential.” Belfi, 191 F.3d 

at 136. 

 As a final step, plaintiff may then “counter the employer's affirmative defense by 

producing evidence that the reasons the defendant seeks to advance are actually a pretext for sex 

discrimination.” Id. “The appropriate inquiry to determine if the factor put forward is a pretext, is 

whether the employer has use[d] the factor reasonably in light of the employer's stated purpose 

as well as its other practices.” Id. (citation omitted). 

 Plaintiff’s factual allegations regarding her salary state that her gross annual salary as a 

full time professor was approximately $60,000, and that she received no increase in salary after 

being promoted to Dean/Department chair. Complaint at ¶ 15-16. She further states, upon 

information and belief, that Deans/Department Chairs similarly situated to her were paid annual 

salaries of approximately $120,000.00, and that the College provides raises to males and non-

black employees who are promoted to those positions. Id. at ¶ 17-19.  
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Plaintiff has failed to establish a prima facie violation of the statute. The only two male 

employees Plaintiff cites to in an effort to establish an EPA violation are Newman and Vella. 

Although Plaintiff has testified that they told her they make over $100,000, Plaintiff Dep. at 179, 

she has failed to show that she performs equal work as compared with the work performed by 

Newman and Vella in connection with jobs requiring equal skill, effort, and responsibility. 

Plaintiff has likewise failed to show that her job and the jobs of Newman and Vella were 

performed under similar working conditions. Indeed, in sharp contrast to any such allegation, 

Plaintiff testified that Newman was her supervisor, and the record makes clear that Vella had 

substantially the same duties as Newman, and eventually succeeded Newman. Moreover, during 

her tenure with the College, Plaintiff looked to Newman and Vella to learn what classes she 

would be teaching. Plaintiff Dep. at 98-99, 178-79, 255, 296; Pamintuan Aff. ¶ 11, Virasawmi 

Aff. ¶ 6. 

With regard to prior experience and skillsets, Defendant provided the three resumes of 

Plaintiff, Newman and Vella in support of its motion. Virasawmi Aff., Exs. A, B, U. The 

resumes demonstrate that both Newman and Vella have more experience and different skill sets 

than Plaintiff. The record additionally demonstrates that Plaintiff’s responsibilities and working 

conditions were different than those of Newman and Vella. Defendant employed Plaintiff as a 

full-time faculty member and Chair of the Department of Massage Therapy for New York. 

Plaintiff’s specific responsibilities included teaching, advising students, and helping to provide 

the students with consistency. Pamintuan Dep. at 49. When Plaintiff was asked how her duties 

changed when she became Chair, her response was only that she worked more hours and she had 

to meet with professors and students. Plaintiff Dep. at 171. In contrast, Newman acted as the 

College’s Director of New York City Operations, and he also taught classes. His duties included 
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overseeing the operations of the Manhattan sites, supervising staff, and supporting the academic 

dean in streamlining various processes. Pamintuan Dep. at 134-35. Where Plaintiff was hired to 

teach students, the College hired Mr. Newman because it required someone to spearhead the 

daily operation aspects of the College’s multiple “sites” in New York City, and he had previous 

experience in higher education with operation management skills. Pamintuan Aff. ¶ 11. Vella 

and Newman had substantially the same duties. Virasawmi ¶ 6.  Indeed, Vella eventually 

succeeded Newman as the College’s Director of New York City Operations. Virasawmi ¶ 6.    

In sum, Plaintiff has failed to establish any evidence which would allow a reasonable 

juror to conclude that her “skill, effort and responsibility,” was “substantially equal in skill, 

effort, and responsibility” to Newman and Vella. As such, she has not met her burden in 

establishing a prima facie case under the Equal Pay Act. Lavin-McEleney v. Marist Coll., 239 

F.3d 476, 480 (2d Cir. 2001) (citation omitted). Accordingly, this Court recommends that 

Defendant’s summary judgment motion on Plaintiff’s EPA claim be granted. 

CONCLUSION 

 For the foregoing reasons this Court respectfully recommends that Defendant’s motion 

for summary judgment, appearing as Docket Entry No. 29, herein be granted in its entirety. 

 OBJECTIONS 

A copy of this Report and Recommendation is being provided to all counsel via ECF.  Any 

written objections to this Report and Recommendation must be filed with the Clerk of the Court 

within fourteen (14) days of filing of this report.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 

72(b).  Any requests for an extension of time for filing objections must be directed to the District 

Judge assigned to this action prior to the expiration of the fourteen (14) day period for filing 

objections.  Failure to file objections within fourteen (14) days will preclude further review of 
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this report and recommendation either by the District Court or Court of Appeals. Thomas v. Arn, 

474 U.S. 140, 145 (1985) (“[A] party shall file objections with the district court or else waive 

right to appeal.”); Caidor v. Onondaga Cnty., 517 F.3d 601, 604 (2d Cir. 2008) (“[F]ailure to 

object timely to a magistrate’s report operates as a waiver of any further judicial review of the 

magistrate’s decision”).   

 

Dated: November 10, 2016 

Central Islip, New York 

         /s/ Anne Y. Shields                   

        Anne Y. Shields 
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